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STANTON & LITTLE v. BELL & JOINER.—From Edgecombe. 


1. Where a bailee undertakes to perform a gratuitous act from which the 
bailor alone receives benefit, there the bailee is liabie only for gross 
neglect. Otherwise where the profession of the bailee implies skill; for 
then want of skill is imputable as gross neglect. 


2. A mere mandatory who receives no reward is only liable for fraud or 
gross neglect. 


Tue declaration in this case contained two counts. The first (145) 
was in trover, to recover damages for the conversion of sixteen 
bales of cotton, and the second in case for tortiously omitting and neg- 
lecting to perform and transact certain duties relative to the said cotton 
which the defendants had undertaken to perform. The facts of the 
case were these: The plaintiffs were indebted to the defendants, and 
having a quantity of cotton ready for market on 14 February, 1820, 
they were informed by a letter of the defendants that they were willing 
to take the cotton, ship it to New York to a house that might be relied 
on, and to credit the plaintiffs for the net proceeds of its sale. 
They declined becoming themselves the purchasers of the article, (146) 
and urged upon the plaintiffs the necessity of sending the cotton 
immediately, adding that the interests of the plaintiffs would be more 
advanced by the proposed arrangement than they would be should 
defendants purchase the cotton. In March, 1820, forty-five bales of 
cotton were accordingly delivered by plaintiffs to the defendants, with 
power to ship it to any market which they thought best. On the first 
of April, 1820, the defendants shipped twenty-nine bales of the cotton 
to a house in New York, and sixteen bales, together with a quantity 
of their own, to the house of Sweeting & Sterret in Baltimore, informing 
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them that sixteen bales of the consignment were the property of Stanton 
& Little, and directing them to keep separate accounts of the sales. At 
the time of the shipment the firm of Sweeting & Sterret was in good 
credit, and no doubts of its solvency were entertained until the winter 
of 1820. In January, 1821, one of the firm of Bell & Joiner pro- 
ceeded as far as Norfolk, on his way to Baltimore, but was there pre- 
vented by ice from prosecuting his journey. It appeared that in the 
spring of 1821 one of the defendants attempted to borrow $600 from 
a witness, Gray Little, and said they had funds in the hands of Sweeting 
& Sterret of Baltimore, but did not wish to draw for them; and the 
other defendant, some short time after, said they had drawn for $600, 
and the bill had been honored by Sweeting & Sterret. In June, 1821, 
one of the defendants did go to Baltimore, and commenced suit against 
the surviving partner of Sweeting & Sterret, but in consequence of the 
insolveney of that firm obtained nothing. The proceeds of the shipment 
to New York had been received and applied to the payment of the 
plaintiffs’ bond which the defendants held. 
The judge in the court below instructed the jury that the defendants 
were not liable, unless they were guilty of negligence in not 
(147) drawing the proceeds out of the hands of Sweeting & Sterret, by 
which the same were lost, and what was negligence was for the 
jury to determine. All the court could say was that the defendants were 
bound to use that eare and diligence which a prudent and discreet man 
would use relative to his affairs, and whether they did so was the 
proper subject of inquiry for the jury. The jury returned a verdict 
for the plaintiffs, and the defendants moved for a new trial, because 
the verdict was against evidence, and for a misdirection of the court 
in matter of law. The motion having been disallowed and judgment 
rendered for the plaintiffs, the defendants appealed to this Court. 


Seawell and the Attorney-General for defendants. 
Gaston for plaintiffs. 


(148) Harr, J. From the facts stated in this case, particularly 
those disclosed by the testimony of Gray Little, I think the jury 
were at liberty to find a verdict for the plaintiffs. 

When one of the defendants wished to borrow money of the wit- 
ness in Tarboro, rather than draw for it on the house of “Sweeting 
& Sterret,” to which the cotton had been consigned in Baltimore, it no 
doubt was because he considered the money would be more useful to 
him in Baltimore than it would be in Tarboro. By electing to keep 
it there he exercised an act of ownership over it; and by doing so he 
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made it his own, and this he had a right to do, for it was stipulated 
between the plaintiffs and the defendants that the proceeds of the 
cotton, when sold, should be credited on the debt due from the plaintiffs 
to the defendants. And if at that time the amount of sales had been 
known, and the plaintiffs and the defendants had come to a settlement 
of their accounts the plaintiffs would have had a credit (as they ought 
to have had) for the amount of those sales; and if the house of “Sweet- 
ing & Sterret” were solvent at that time, but failed afterwards, the 
defendants must have borne the loss. 

But it does not appear whether the jury in finding a verdict for the 
plaintiffs took this view of the ease, or whether, laying the testi- 
mony of Little out of the question, they were influenced in find- (149) 
ing their verdict by the charge of the court. If their verdict 
was found upon the testimony of Little, I think it ought not to be 
disturbed. If, laying the testimony of Little out of the case, it was 
so found in consequence of the charge of the court, it will be proper 
next to consider whether in that case it ought to be set aside. The 
court in its charge to the jury said “that the defendants were bound to 
use that care and diligence which a prudent and discreet man would use 
relative to his affairs; that the circumstance of the defendants losing 
their cotton was not the rule to govern them, but they must inquire 
whether they acted as prudent and discreet men in the business.” View- 
ing the case as I have before done, connected with the testimony of 
Little, no want of diligence is imputable to the defendants. They in 
apt time elected to consider the money their own in Baltimore, and 
chose to leave it there rather than have it at home. But laying that 
testimony aside, the case assumes a different aspect. 

It does not otherwise appear but that the house of “Sweeting & 
Sterret” merited their confidence when the defendants made a consign- 
ment of the cotton to it. That they thought so is proved from the fact 
that they made a consignment to it of their own produce, and some of 
the neighboring merchants did the same thing. The plaintiffs were not 
ignorant of the fact that such consignment was made of their cotton, 
for when they applied to the defendants for intelligence respecting it 
they were informed that no account of sales had come to hand. It 
does not appear that in this the defendants were incorrect. It seems 
that the defendants had made other consignments before that time to 
the same house; that they had drawn bills upon it which had been 
accepted and paid. From the spring 1820 until the winter 1520-1821, 
there was no distrust of the solvency of the house. The first intelli- 
gence of it was also intelligence that diligence was useless. What 
time the house failed does not appear, so that it does not ap- (150) 
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pear whether any diligence would have prevented a loss. The plain-- 
tiffs themselves, if they had apprehended danger, might have made 
inquiry, for it must be kept in view that the defendants were mere 
mandatories ; they acted without a reward. _ 

Under this latter view of the case I think the principle of decision 
will not steer clear of the circumstance that the property of the defend- 
ants shared the same fate with that of the plaintiffs; although it will 
not make it the standard of decision, nor will it altogether overlook 
the circumstance that others of the same neighborhood with the defend- 
ants were sufferers in the same way. These and other circumstances 
which make up the case make it necessary to inquire whether the de- 
fendants were guilty either of fraud or gross negligence, and if, refer- 
ring the jury to that standard in making a decision, they had found a 
verdict for the plaintiffs, I should willingly acquiesce, even without the 
aid of Gray Little’s testimony. There is a material difference between 
a bailee who acts for a reward and one who acts gratuitously. In 
NShiells v. Blackburn, 1 UW. BL, 158, it is laid down by the court and 
declared by Lord Loughborough that he agrees with Sir William Jones 
in that respect, that where a bailee undertakes to perform a gratuitous 
act from which the bailor alone is to receive benefit, there the bailee is 
only liable for gross negligence, but it is otherwise where the profession 
of the bailee implies skill, for in that case a want of skill is imputable 
as gross neglect. See, also, Cow., 480, to the same effect. Sir William 
Jones, in his law of Bailments, page 15, says that if the bailor only 
receives benefit the bailee is only liable for gross neglect. Therefore, 
if the jury had been instructed that the defendants were only liable 
for fraud or gross neglect, whether they had found a verdict for the 
plaintiffs on the testimony of Little or under that charge of the court, 
I should be of opinion the verdict ought to stand, but as the jury have 
been referred to another rule to go by—one that I think governs the 

case of a mandatory who acts for a commission or a reward, | 
(151) think a new trial should be granted, and for that reason only. 


Henperson, J., concurred with Hatt. 


Taytor, C. J., contra: It is to be collected from the letter of one 
of the defendants read in evidence, that the first proposition made by 
the plaintiffs was that the defendants should become purchasers of the 
cotton; and that the inducements presented by the defendants occa- 
sioned the consignment to them for the purpose of having a sale effected 
in Baltimore for the plaintiffs’ benefit. To say nothing of the advan- 
tage derived to the defendants from storage at Washington and Tarboro, 
and the freight from one place to the other, it cannot be denied that it 
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was profitable to the defendants to have their funds in Baltimore, 
whence they could draw them by a premium on their bills, rather than 
in Tarboro; and that they were reluctant to forego this advantage ap- 
pears from their having endeavored to borrow money from the witness 
Little rather than remove their funds from Baltimore. Up to the 
time of the sale in Baltimore, the interests of both plaintiffs and de- 
fendants were the same in relation to the cotton; it was important to 
both parties that a sale should be made as soon as it could be advan- 
tageously effected. But after the sale the interests of the parties took 
different directions. The money of Bell & Joiner was deposited where 
they most wished it te be—in the hands of the consignees, to serve as 
a fund on which they could draw as profit presented itself; but the 
monev of the plaintiffs would have been most usefully employed in 
being applied to the payment of their debt and stopping the interest on 
their bond. As soon as the money came into the hands of 
Sweeting & Sterret, the defendants should have drawn for it, (152) 
or given credit to the amount on the plaintiff’s bond. The sale 

must have taken place early in the spring of 1820, and the plaintiffs 
had a right to expect, from the common course of business and the 
usage of that trade, that within a reasonable time after the sale they 
should receive the amount in some shape or other or be apprized that 
they might draw for it on Baltimore. It is said by a respectable writer 
that if the factor have not given notice to his principal of the bargain 
in convenient time, and the vendee becomes insolvent, the factor is 
responsible. Malyn. 

The excuse alleged for not giving this notice is that the defendants 
could get no account of sales from Sweeting & Sterret, and could not 
therefore tell when the sale took place or what amount they should give 
credit for. But does it appear from any part of the evidence that a 
single effort was made to procure these accounts of sales, until the time 
when Bell attempted to go to Baltimore, at which period Sweeting & 
Sterret were in failing circumstances? It is not credible that a house 
in Baltimore receiving consignments from Tarboro should suffer a 
period of six or seven months to elapse without apprising their consignor 
that a sale had taken place; and as to the other produce, shipped by 
the defendants to the same house, they knew what sale had been effected 
and how much they could draw for. But what seems almost conclu- 
sive on this point is the testimony of Sweeting, taken by the defendants 
and in his presence. His silence on the two heads of a sale and trans- 
mitting an account of sales is to me most expressive. If he had proved 
that either no sale had been effected until so short a period before the 
failure as to render notice unavailing, or that, though a sale was 
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promptly made, his firm had neglected to send an account of sales to 
Bell & Joiner, although frequently urged to it, it would have acquitted 
the defendants of the main strength of the charge of negligence. 
(153) But as he was not interrogated on points with which he must 
have been perfectly well acquainted, and which it was so impor- 
tant for the defendant to maintain, the jury may probably have in- 
ferred from that very circumstance that the sale was soon made after 
the arrival of the cotton and that an account of sales was transmitted 
to Bell & Joiner in reasonable time. Assuming this to be so from the 
finding of the jury upon the evidence exhibited, it appears to be a case 
of gross negligence on the part of the defendants, in no degree extenu- 
ated by their own loss; for though they might risk their own funds in 
Baltimore for the sake of profit and convenience, they had no right so 
to act in relation to those of the plaintiffs. : 
The law has imposed certain obligations on an agent, which are not 
founded solely upon the reward paid for his labor, but in part by the 
confidence inspired by his acceptance of the charge, and although it is 
admitted that the responsibility of a voluntary or gratuitous agent is 
much inferior to that of a hired agent, yet it is nevertheless true that 
the former is bound to bring to the performance of the duty such a 
degree of care and diligence as may reasonably satisfy the trust reposed 
in him. This principle is fully recognized in the great case of Coggs v. 
Bernard. There was no consideration paid for the carriage of the 
goods, and no action could have been sustained for not carrying them, 
but because the defendant undertook to carry them, and they were 
spoiled by his neglect, he was made liable; and Lord Holt says if a 
man acts by commission gratis, and in the executing his commission 
behaves himself negligently he is answerable. This undertaking obliges 
the undertaker to a diligent management. And so a bare being trusted 
with another man’s goods must be taken to be a sufficient consideration, 
if the bailee once enter upon the trust and take the goods into his pos- 
session. 
(154) The case cited by the defendants from 1 Hen., Black., certainly 
proves that even in misfeasance in the actual performance of 
the undertaking the responsibility of a voluntary agent is ‘inferior in 
degree to that of a hired agent. The latter is bound to possess such 
a degree of skill as would in general be adequate to the service. A 
gratuitous agent is not bound to possess such skill, but is only charge- 
able by proof of gross negligence. Hence the merchant who undertook 
without any compensation to enter at the custom-house a parcel of 
leather of a particular kind, which, being seized, together with a parcel 
of his own, by reason of the erroneous entry, it was held that he was 
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not answerable for the loss, having acted bona fide and to the best of 
his knowledge. It was said by the Court on that occasion that if a 
man be in a situation or profession to imply skill an omission of that 
skill is imputable to him as gross negligence. Apply that rule to the 
case before us and let it be admitted for the sake of the application 
that the defendants were voluntary agents, what will be the result? 
That the defendants undertook a task for which their situation and 
profession did imply skill, and therefore the omission to exert it may 
be considered as gross negligence. A more simple operation scarcely be- 
longs to the duty of a mandatory than that of transmitting an account 
of sales and drawing money out of the hands of consignees in full credit 
for months after the consignment. ; 

The case cannot be distinguished in principle from the recent one of 
Wilkinson v. Coverdale, 1 Esp., 75, decided in accordance with Coggs 
v. Bernard. It was there held that case will lie where a party under- 
takes to get a policy done for another without any consideration, if the 
party so undertaking takes any steps for that purpose, but does it so 
negligently that the person has no benefit from it. In whatever light 
I can see this case, whether of justice or law, the verdict of the jury 
appears to be correct, and ought to be supported. 

Per Curiam, New trial. 


Cited: Ivey v. Cotton Mills, 143 N. C., 195. 





(155) 


LOCKE v. ISAAC ALEXANDER anp CHARLES T. ALEXANDER.—From 
Cabarrus. 


Where A. and B., having an interest in common with three others, executed a 
deed of bargain and sale for lands in their own names, professing in 
said deed to act as well for themselves as their cotenants, but acknowl- 
edging the payment of the purchase money, transferring the title and 
warranting it “as attorneys aforesaid;” it was Held, in an action of 
covenant on the warranty that the title of the cotenants passed not, be- 
cause the deed was not signed in their names; that the interest of 
those who executed the instrument did not pass, because the deed did 
not show any consideration paid them in their own right, but only as 
attorneys for others; and that the warranty could not be considered as 
a personal or independent covenant, but that as no estate passed the 
warranty was not binding. 


Covenant. On 10 May, 1810, the defendants executed an instru- 
ment of writing to one Jonathan Merrill, which, after a recital in the 
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premises that the said Isaac Alexander and Charles T. Alexander acted 
in the execution of the instrument in their own behalf and as attorneys 
in fact for John Springs and Sarah, his wife, John MeCoy and Cath- 
arine, his wife, and Cunningham Harris and Mary, his wife, witnessed 
that the said Isaac and Charles, as attorneys aforesaid, received the 
consideration money, and gave, granted, bargained, and sold, aliened, 
und confirmed unto the said Jonathan Merrill, his heirs and assigns 
forever, two certain tracts or parcels of land situated in the county of 
Rowan, and all the estate, right, title, interest, claim, and demand, and 
property whatsoever of the said Isaac and Charles, as attorneys afore- 
said, of, in, and to the land and premises; and the instrument contained, 
further, the following clause: “And the said Isaac and Charles T. 
Alexander, as attorneys aforesaid, for themselves and their heirs, the 
aforesaid land and premises, and every part thereof, against them and 
their heirs, the claim or claims of all and every other person or persons 

whatsoever to the said Jonathan Merrill, his heirs and assigns, 
(156) shall and will forever warrant and defend by these presents. In 

witness whereof the said Isaac and Charles T. Alexander have 
hereunto set their hands and affixed their seals the day and date above 
written.” 

The instrument was signed 
“Tsaac ALEXANDER. (L. 8.) 
“Onartes T. ALEXANDER. (L. 8.)” 


Jonathan Merrill on 15 July, 1815, conveyed by deed his interest in 
the Jands to the plaintiff, and afterwards John MeCoy and Catharine, 
his wife, and Mary Harris (the said Catharine and Mary being two 
of the femes covert for whom defendants professed to act as attorneys), 
brought an ejeetment against the present plaintiff for their part of the 
land, recovered the same and obtained the possession. By consent of 
the counsel in the case it was considered as an action in which Merrill 
was the plaintiff, and the pleadings were amended accordingly; and it 
having been conceded by Gaston for the plaintiff that the interests of 
the femes covert were not conveyed by the instrument, the court desired 
of the plaintiff’s counsel to discuss the question whether anything passed 
by the deed, and if nothing passed, whether an action could be main- 
tained on the covenant against the defendants. 


Gaston for plaintiff. 


(158) Tayror, C. J. The titles intended to be conveyed by this 
deed are those of the Alexanders in their own right, and those 
of the three other coheirs by the defendants as their attorneys in fact. 
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There must be a valuable consideration to support a bargain and sale, 
the very name of which implies a quid pro quo. It is not essential 
that the bargainees themselves should pay the consideration money; 
for if it be paid by a stranger on their account, it will be sufficient to 
raise an use in the bargainee. Cro. Eliz., 819. Nor is it necessary 
that the money should be paid to the bargainor, but it must be paid 
either to himself or to some person for his use. Now the receipt of 
the consideration money is acknowledged by the Alexanders in their 
character as attorneys; and from no part of the deed can it be collected 
that any money was paid to themselves in their private right, 
although it may reasonably be supposed that two-fifths of the (159) 
-um were so paid, and that the deed does not describe the trans- 

action truly. Yet we are not at liberty to depart from it on any private 
speculation, nor can the parties make any averment against it. It 
follows then that the title of the Alexanders was not conveyed by the 
deed. 

Did the title of the other coheirs pass by the deed? I conceive that 
in point of form it is too essentially defective to convey their title. 
The land was vested in them and by them alone can it be conveyed. 
Their power of attorney, as such, conveyed no interest to the defend- 
ants, and consequently none could pass from them. Thus, where a 
lease was made in the name of the attorney, though it were added also 
by virtue of a letter of attorney, or by A. B. as attorney for D. D., it 
was held a void lease. Bac. Abr., Tit. “Leases,” sec. 10. And a bond 
reciting certain differences between the obligee and obligor as attorney 
for F. F., was conditioned that the obligor should perform such award 
as the arbitrators therein named should make upon the premises. It 
was agreed that the submission in this form was not binding upon the 
principal, though it was resolved to be so upon the obligor. 1 Ld. 
Raym., 146. The part of the deed which attempts to convey the shares 
of the principals keeps them in the background, and presents alone the 
bargainors as their attorneys. The execution and delivery of a deed 
ought likewise to be in the name.of the principal, and if it be the 
execution of the agent only it is void as to the principal, though the 
form of words used in the execution is not material, as where opposite 
the seal was written, for S. B. (the principal) M. W. (the attorney). 
2 East, 142. Here, however, the deed is sealed and delivered as the act 
of the Alexanders, without any mention or recognition of their prin- 
cipals. It is evident, therefore, according to all the authorities, that no 
title passed from the other coheirs. 

And this leads to the important question whether the defendants are 
personally bound by the covenants of warranty. Whether it be 
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(160) just on principle that the plaintiff should be indemnified for the 

loss sustained by his confidence in the defendants’ having right- 
fully conveyed, I will not undertake to decide, because the law speaks 
a language which can neither be misunderstood nor disobeyed. The 
ancient rule was that to every good warranty in deed there must be 
some estate to which the warranty is annexed that may support it; for 
if one covenant to warrant land to another and make him no estate, or 
make him an estate that is not good, and covenant to warrant the thing 
granted, in these cases the warranty is void. Coke Litt., 378. 

When the action of covenant was substituted for the warrantia charta, 
the same principle was continued in operation; and where the main 
act to be performed, as conveying an estate, granting a lease, ete., is 
void, relative and dependent covenants are void also; as where A., being 
possessed of a term, granted to B. so much of the term as should be 
unexpired at the time of his death, and covenanted for B.’s quiet enjoy- 
ment, the lease being there held void for uncertainty, the covenant was 
holden void also. T. Raym., 27. In Frontin v. Small, a lease was 
made by an attorney in fact, in his own name, and it contained a cove- 
nant on the part of the Jessee to pay rent to the attorney. In an 
action of covenant brought by him to recover the rent, it was held that 
as the lease was void the covenant was so likewise. Strange, 706. In 
Northcote v. Underhill, the principle did not apply, because there was 
a separate and independent covenant, not referring to the estate in- 
tended to be granted nor waiting upon it; and in such cases the cove- 
nant may be enforced, although no estate is granted. Salk., 199. As, 
therefore, it appears on the face of this record that nothing passed by 
the deed, either from the defendants or their principals, the covenant of 

warranty never had a legal existence, and cannot be enforced. I 
(161) think the judgment is right, and ought to be affirmed. 


Harr, J. If an estate in the lands in question passed by the deed 
from Alexander to the plaintiff, the clause of warranty, or covenant for 
quiet enjoyment, whichever it may ‘be considered to be, will have its 
usual operation in favor of the plaintiff. But if an estate did not pass 
by that deed, and it is apparent on the deed that nothing passed, the 
question arises, What is the effect of the warranty or covenant? That 
nothing passed by the deed is apparent, I think, and it matters not 
whether the defendant was authorized and qualified by those who had 
title to the lands to sell them or not, because the deed is exeeuted by 
him by signing his own name only, and therefore it is his own deed; 
and being his own deed only, and he having no title to the land, but 
the title of the land being in his principals which the deed sets forth, it 
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follows from viewing the deed itself that no title passed from the 
defendant to the plaintiff. In order to have passed title to the lands, 
had he authority for so doing, he ought to have signed the names of 
his principals to the deed, and then it would have been the deed of his 
principals, executed by them by their agent duly authorized by them 
so to do. That the law is so appears from Comb’s case, 9 Reports, 77a, 
followed and supported by numerous decisions that have taken place 
since, 2 Ld. Raym., 1418; 2 East, 142; Str., 705. If, then, nothing 
passed by the deed, what effect can the clause of warranty have as 
such? In Ed. Seymour's case, 9 Coke, 96, it was said, and so decided 
by the Court, “That every warranty must be knit and annexed to some 
estate; that every warranty has its essence by dependency upon an 
estate, so that if a man maketh a gift in tail, with warranty to him and 
his heirs, and tenant in tail maketh a feoffment and dies without issue, 
the warranty bindeth not, because the estate to which the warranty was 
annexed is determined ; that if no estate is conveyed the warranty 

is a nullity; that if any estate is conveyed the warranty annexed (162) 
to it beeomes inoperative when the estate determines.” So in 

the present case, if no estate was conveyed there is nothing to which 
a warranty can attach, and therefore the clause of warranty as such 
is inoperative and the plaintiff’s claim cannot be sustained on that 
fround. 

It is next to be seen whether it can be supported on the same clause 
as a covenant and from this inquiry I apprehend there will be the same 
result. In Caponhurst v. Caponhurst, 1 Lev., 45, and the same case 
reported in Ray, 27; 1 Keb., 164, 130, 183, where lessee for years of a 
long term assigned so much of the term as should be to come at the 
time of his death to the plaintiff, and covenanted that he should enjoy it, 
it was held that the assignment was void, and for that was cited 1 
Co. Cheddington’s case, and that the covenant for enjoyment was also 
void, and for that was cited Yelv., 18. In Northcote v. Underhill, 
1 Salk., 199, also reported in 1 Ld. Ray., 388, the defendant by his 
deed granted, bargained, and sold to the plaintiff and his heirs; pro- 
vided that if the grantor paid so much money it should be lawful for 
him to reénter, and that he covenanted to pay the said money to the 
plaintiff, and a breach was assigned in nonpayment of the money. 
It was argued for defendant that the deed was void for want of enroll- 
ment (whieh was admitted by the court), and that, like the case in 
Lev., as nothing passed by the deed the covenants were void. But 
Lord Holt said that in Caponhurst v. Caponhurst the covenant was 
relative and dependent; it referred to an estate, and was to wait upon 
it; if there was no estate the covenant failed, but in the case his Lord- 
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ship was then deciding he said the covenant was distinct, separate and 
independent; and it was not material whether any estate passed or not. 
So that both these cases are authorities in the present question, for 

the covenant for quiet enjoyment is annexed to and dependent 
(163) upon the estate granted, and if no estate or interest passed the 

legal consequence is that the covenant is void, of course. Were 
there a distinct, separate and independent covenant by which the defend- 
ant bound himself, as for the payment of money or anything else, he 
would be bound to the performance of such covenant. 

I therefore think it is apparent from the deed itself that no estate 
passed, because the deed was not signed by the principals in their 
respective names by their agent, and that consequently the warranty 
or covenant (whichever it may be called) resting and depending upon 
it is void and inoperative, and that the judgment of the court below is 
right, and ought to be affirmed. 


Henperson, J., concurred. 
Per Curtam. Affirmed. 





TOWNS & CO. v. FARRAR.—From Chatham. 


1. A. being indebted to B., assigned to him certain judgments against C., on 
which execution was stayed by D. as the security of C., and A. guar- 
anteed the payment of the judgments to B. Before the assignment of the 
judgments, and before the stay of execution had expired, C. removed 
from the State with his property, and had, at the time of trial, sufficient 
property to satisfy the judgments. The security D. had become insol- 
vent. Held, that B. was not bound to pursue C. when beyond the limits 
of the State before he could have recourse to A. 


2. In general, a guarantee is not bound to the highest possible degree of 
diligence, but it is sufficient if he resort to such means as are within his 
power, in such time as a prudent and discreet man would in like cir- 
cumstances, to collect his own debt; and if in using such diligence he 
fails to obtain satisfaction of the principal, he is entitled to resort to the 
guarantor. 


Assumpsir on a contract of guaranty, tried in Cuatrnam, at Fall 
Term, 1822, before Badger, J. 

The defendant Farrar, residing in Chatham County, being indebted 

by note to the plaintiffs, merchants of Fayetteville, on 15 Febru- 

(164) ary, 1820, in discharge of the debt assigned to the plaintiffs 

(acting by their agent, Thomas C. Hooper) sundry judgments 

obtained by defendant before a justice of the peace against Herndon 
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Haralson, having execution stayed thereon on the surety of A. D. 
Murphy; and on the same day executed to the plaintiffs a writing by 
which he contracted to guarantee the payment of the judgments, on 
which contract the action was brought. These were accepted by plain- 
tiffs in satisfaction of the original debt. Before the assignment of 
the judgments and before the stay of execution had expired Haralson, 
the principal in the judgments, removed out of the State, carrying 
with him his property, which was more than sufficient to satisfy the 
judgments, and has continued since in parts out of the State and in 
solvent circumstances. The judgment and executions were placed by 
Hooper, at the request of the defendant, in the hands of one Lightfoot, 
and the defendant offered to show Lightfoot property belonging to the 
surety Murphy on which he might levy; but Lightfoot declined levy- 
ing, alleging that the surety had promised to pay the money, and that 
the defendant need not trouble himself, as he (Lightfoot) would take 
the responsibility on himself and exonerate the defendant. Of this 
transaction between Lightfoot and the defendant no notice was given 
to plaintiffs or their agent. The defendant afterwards requested the 
agent to place the papers in the hands of one Crump, a constable, 
stating as a reason for the request that Lightfoot did not exert himself 
to collect the money. This was done, and though Crump repeatedly 
applied to the defendant to show him property belonging to the surety, 
the defendant failed to do so. In the meantime the surety met with 
losses which rendered him entirely unable to satisfy the judgments or 
any part thereof. 

In every instance relative to the judgments assigned, the (165) 
agent asked and acted under the advice of the defendant, and 
always urged the collection of the judgments. 

It was insisted on the trial below that the defendant was entitled 
to a verdict on one or all of the following grounds: 

1. That the negligence and other conduct of Lightfoot, who was to 
this matter the plaintiff’s agent, had discharged the defendant. 

2. That Haralson, the principal, was now solvent, and the money 
should have been collected out of him, or proper efforts used therefor, 
before the defendant could be charged. 

3. That the plaintiffs had, under the circumstances before stated, 
been guilty of such negligence as exonerated the defendant. 

The judge instructed the jury that Lightfoot, under the circum- 
stances disclosed (supposing them true), was not such an agent of the 
plaintiffs as had power to give a discharge to the defendant, and that 
therefore neither the neglect of Lightfoot to levy, nor what passed 
between him and the defendant, could, unless known, approved, adopted, 
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or in some way countenanced by the plaintiffs or their agent, release 
Farrar from his liability. 

The court further instructed the jury that the plaintiffs were not 
bound, under the circumstances above stated, before having recourse to 
the defendant, to pursue Haralson when beyond the limits of the State, 
and that therefore, the fact of Haralson’s being in possession of suffi- 
cient estate where he resided was, in this case, no sufficient answer to 
the plaintiffs’ claim. And the court further instructed the jury that 
in general a guarantee was not bound to the highest possible degree 
of diligence, but it was sufficient if he resorted to such means as were 
within his power, in-such time as a prudent and discreet man would 
in like cireumstances, to collect his own debt; and if, using such 

diligence, he failed to obtain satisfaction of the principal, he 
(166) would be entitled to resort to the guarantor. And that in this 

particular case if the jury believed from the evidence that im- 
mediately after the assignment the judgment with executions were placed 
in the hands of Lightfoot, at the request of the defendant, who under- 
took to show property to satisfy them; that subsequently, at a like 
request, they were given to another officer designated by defendant, to 
whom also he engaged to show property, and that the defendant, living 
within the county of Chatham, where neither plaintiffs or their agent 
resided, had direction of the claim; that the plaintiffs and their agent 
were ignorant of the conduct of Lightfoot, and did not either authorize 
or adopt it; that no interference took place on the part of the plaintiffs 
by authorizing delay or otherwise, and that the defendant failed to 
show property to the second officer designated by him, Crump; then 
the defendant was not discharged, and the jury should find for the 
plaintiffs, unless it appeared to the jury that the plaintiffs, or their 
agent had possessed some opportunity or means of receiving the debt 
of which they had neglected to avail themselves. 

The jury found a verdict for the plaintiffs, on which judgment being 
rendered the defendant appealed to this Court. 


Per Curtam. We think that the rule for a new trial ought to be 
discharged, and that for the reasons given by the judge in his charge 
to the jury, which it is unnecessary here to repeat. 

Per Curiam. No error. 


Cited: Eason v. Divon, 19 N. C., 78; Beeker v. Saunders, 28 N. C., 
381. 
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RHODES v. VAUGHAN.—From Guilford. 


When an act of the Legislature prescribes the substance of a bond, that bond 
so drawn as to include every obligation imposed by the Legislature, and 
to afford every defense given by the law, will be valid, notwithstanding 
it may be slightly variant from the literal form prescribed, and it is not 
necessary to insert in the condition of a bail bond every alternative 
contained in the 8th section of the Act of 1777, ch. 8, on which bail are 
dischargeable, because the right to be discharged is not given the bail 
by the words of the obligation, but is given them by a public law which 
the courts are bound to notice. 


Scire FAcTAs against the defendant as bail of one Jennings, against 
whom a judgment had been obtained at the instance of the present 
plaintiff in the Superior Court of Guilford County. The condition of 
the hail bond was in the following words: “On condition that John 
Jennings, one of the above bounden, should make his personal appear- 
ance before the judge of the Superior Court of law to be holden for the 
county of Guilford, at the courthouse in Greensboro, on the fourth 
Monday after the fourth Monday of March, 1820, then and there to 
answer Thomas Rhodes of a plea of trespass on the case to his damage 
£200, and to stand to and abide by the judgment of the said court, and 
not depart the same without leave.” Oyer was prayed of the condition 
in the court below, and a motion in arrest was made on the ground that 
the condition of the bail bond was not in the manner and form directed 
by the statute. The motion having been allowed, the question was 
presented to this Court on the appeal of the plaintiff. 


Seawell for appellant. 
Ruffin for appellee. 


Henperson, J. When an act of the Legislature prescribes (170) 
the substance of a bond, that bond, so drawn as to include every 
obligation imposed by the Legislature and to afford every defense given 
by the law, will be valid, notwithstanding it may be slightly variant 
from the literal form prescribed. This bond is alleged to be void under 
section 8 of the act of 1777, ch. 8, because it is taken by the sheriff 
from a person held in arrest, contrary to the provisions of that act; 
and the particular defect insisted on is that every alternative of dis- 
charge contained in the said section is not given to the defendant by 
the terms of the condition, to wit, that the bail should discharge them- 
selves from the penalty by surrendering the principal as his special 
bail. And if this were true, the objection must certainly prevail— 
but I think it is not. This obligation upon its face purports to be 
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taken by a sheriff in his name of office from one whom he had arrested 
at the instance of the plaintiff, conditioned to be void upon the ap- 
pearance of the defendant according to the command of the writ, and 
that he should not depart the court without. leave. The obligations 
here imposed by law are those of bail to the writ, and bail to the action; 
for our Legislature have thrown on those who become bail to the writ 
the liabilities also of bail to the action, with a slight alteration, extend- 
ing the time of surrender to the judgment on a sci. fa. instead of the 
return of the ca. sa., as it was at the common law. By the exposure 
of the nature of the obligation, the liabilities created by law arising 
therefrom attach on the defendants, and the defenses incident to their 
situation are also accorded to them, notwithstanding an omission spe- 

cially to insert them, for if they appear upon an inspection of 
(171) the obligation they are as valid on the one side and the other as 

if specially made. The bail’s right to surrender their principal 
(and by this bond they appear in the relation and capacity of bail) 
is a right given them, not barely by the words of the obligation, but a 
right given them by law, and that a public one which all courts are 
bound to take notice of. And the fact of discharge appearing to the 
Court by plea or otherwise, the law arising upon that fact must be 
pronounced by the court. If we test the validity of this bond by the 
declared motive of the Parliament of Hen. VI. (who passed the statute 
in relation to sheriff’s bonds), or our own act of 1777 on the same sub- 
ject, it will be found to be valid, as suppressing the mischief which was 
intended to be remedied—the taking of bonds by sheriffs of those held 
in arrest by them for other purposes than the object of arrest, and 
affording to the obligors every exoneration from the penalty of the 
bond which their situation entitled them to. And could I perceive 
that either of those objects could be frustrated by the obligation now 
under consideration, | would declare the bond to be void. As I cannot, 
I think the judgment of the Superior Court should be reversed and 
judgment: rendered for the plaintiff. 


Taytor, C. J., concurred with Henprerson. 


Hat, J., contra: According to the English practice special bail 
is understood to be that bail which a defendant when arrested gives to 
the sheriff for his appearance at a certain time and place; and bail 
to the action is that bail which the defendant at that time and place 
gives in a penalty conditioned to be void, provided he shall pay the 
condemnation of the court or surrender himself to prison, or provided 
the bail shall do it for him. 3 Black., 290, 291. 
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Although our act of 1777, ch. 115, see. 19, declares that all bail 
shall be special bail, it further declares that such bail shall be 
liable to the recovery of the plaintiff. By this latter clause the (172) 
bail may be considered what in England would be called bail 
to the action. Then it may be said that the liability of the bail spoken 
of in this act is as broad as the liability both of special bail and bail 
to the action in England. 

It is in the character of bail to the action, however, that the defend- 
ants are now called in question. By another act passed in the same 
session of 1777, ch. 118, see. 8, it is declared that it shall not be lawful 
for any sheriff to take any bond otherwise than payable to himself as 
sheriff, and dischargeable upon the prisoner’s appearance, ete., and 
rendering himself at the day and place required in the writ, ete., and 
his securities discharging themselves therefrom as special bail of such 
prisoner. What, then, under this act are the bail liable for? They are 
liable for the defendant’s appearance—and are liable in the words of 
the act to the recovery of the plaintiff, unless the defendant shall dis- 
charge it or surrender himself to prison. But the former act (see. 20) 
puts it in the power of the bail to discharge themselves from their 
liability by surrendering their principal, ete. This, then, is another 
condition on a compliance with which the bond becomes void, and it 
would seem that that condition should be inserted in the bond, because 
the act says that the bond taken shall be dischargeable upon the pris- 
oner’s appearance, ete., and his securities discharging themselves there- 
from as special bail of such prisoner. Now, one mode of discharging 
themselves is paying the recovery of the plaintiff in case of failure 
by defendant. Another is surrendering the defendant to prison; and 
as the bond is to be void upon condition of doing the one or the other, 
it appears to me that each alternative should be inserted in it. 

It is true the act prescribes no form of a sheriff’s bond, but it should 
be taken substantially as the law directs. It therefore appears 
to me that when bail are liable as such to the recovery of the (173) 
plaintiff, and liable to be proceeded against in default of their 
principal’s not either paying the debt or surrendering himself to prison, 
that there is but one plea allowed them, and that is a surrender of their 
principal, or death of the principal (which is the same thing in effect), 
and as they can save themselves by that plea, that it should be inserted 
in the bond as one of its conditions in their favor; otherwise I incline 
to think the bond is not taken conformably to the act; for, strictly 
speaking, the bond is forfeited unless by or under the condition some- 
thing may be pleaded to prevent it. 

If T have given to the act a wrong construction, I am glad when I 
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reflect that no bad consequences will flow from it, as a majority of 
the Court think differently from me. But, judging for myself, I am 
bound to say that judgment should be entered for the defendant. 

Per Curiam. Reversed. 


Cited: Molton v. Hooks, 10 N. C., 347; Ricks v. Hayworth, 15 
N. C., 588; White v. Miller, 20 N. C., 52; Watt v. Johnston, 48 N. C., 
126; McNeill v. R. R., 1388 N. C., 5. 





GARDINER v. Executor or SHERROD. 


The single act of assisting a debtor to remove, without stating more, is not 
sufficient to render a person liable for a debt due by the person re- 
moved, although that assistance may have been given with a fraudulent 
intent; because it is a case in which a plaintiff cannot qualify his in- 
jury, i. e., its nature and extent cannot be stated, for it is quite uncertain 
whether he has lost the whole or any part of his debt, and it is neces- 
sary for a plaintiff to state in his declaration not only that he has sus- 
tained damage, but also how he has been injured. 


Tus action was originally brought against defendant’s testator, 
after the death of whom the present defendant was regularly made a 
party. The declaration contained two counts, in the first of which 
plaintiff set forth that one Robert Sherrod, on 15 October, 1817, at 

the county of Northampton, became indebted to the plaintiff in 
(174) the sum of $200, to be paid two days after date, and secured 

by the writing obligatory of the said Robert, dated of the said 
day and year; and the said Robert and the plaintiff both being on the 
delivery of the writing obligatory, and when it became due residents of 
Northampton aforesaid; that the said Robert afterwards, to wit, on 
20 October, 1819, absconded from the county aforesaid and from North 
Carolina, the said sum of money and interest thereon being then due 
and unpaid; and the said John (the defendant) well knowing the prem- 
ises and intending to defraud the plaintiff of the said sum of money, 
and the interest due thereon, did wrongfully, injuriously, and deceit- 
fully, and with an intent to defraud the plaintiff of this said debt and 
interest thereon, and to hinder, delay, and defraud him of his actions 
for the recovery of the same, on the day and year last mentioned, aid 
and assist the said Robert to abscond from the said county and State 
aforesaid, without the said sum of money and interest due and in 
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arrears being paid, whereby the said plaintiff has been defrauded of 
his debt, interest, and actions, to his damage, etc., and therefore, ete. 

The second count was framed on the act of 1796, which enacts that 
if any person shall remove, or knowingly assist to remove any debtor 
out of the county in which he shall have resided for the space of six 
months or more, who shall not have advertised his intention of removal 
and obtained a certificate of his having so advertised, then such person 
<0 removing or assisting to remove shall be liable for all the debts of 
the person removed in the county from which he removed. The act 
further provides that the said debts may be recovered by an action on 
the ease, to be brought within twelve months. 

By an act of the Legislature, passed in 1820 (subsequently to the 
commencement of this suit), the act of 1796 was repealed, and it was 
enacted that if any person or persons shall remove or shall aid 
and assist in removing, any debtor or debtors out of any county (175) 
in whieh he, she, or they shall have resided for the space of 
six months or more, with an intent by such removing, aiding or assist- 
ing to delay, hinder, or defraud the creditors of such debtor or debtors, 
or any of them, then the person so removing, aiding or assisting, shall 
be liable to pay all debts which the removed person justly owed in the 
county from which he removed, to be recovered by an action on the case 
brought within three years from the time of the removal. 

On the trial below the plaintiff proved that Robert Sherrod was 
indebted to him in the sum named in the first count of the declaration ; 
that at the time the obligation of said Robert became payable he had 
concealed himself for the purpose of avoiding his creditors; that John 
Sherrod acknowledged to several witnesses that he had fitted up a 
horse and cart to convey away Robert Sherrod’s family from the State, 
and that he had furnished said Robert with money to enable him to 
remove; that he executed a conveyance of the horse and cart and cer- 
tain negroes to the children of Robert Sherrod previous to the departure 
of Robert’s family; that the cart, together with the family of Robert 
and the negroes conveyed, set out on their journey from the house of 
Robert in the night; that John Sherrod expressed apprehension from 
having been seen with the cart at the time it started; that on one of the 
witnesses who drew the conveyance before alluded to and to whom he 
acknowledged his having furnished Robert with money and the horse 
and cart, he enjoined secrecy, saying that Robert was in debt and lying 
concealed, and he did not wish his creditors to know it. It was also 
proved that Robert did remove out of the State and had not returned. 

The presiding judge declined giving any opinion on the second count, 
but charged the jury that if they thought the first count. was proved. to 
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them that he was of opinion that the law would support a verdict 
rendered thereon; that the quantum of damages was for them, 
(176) not for him; that they might, if they thought proper, give the 
debt and interest. The jury found a verdict for the plaintiff on 
the first count. <A rule to show cause was obtained by defendant, and 
afterwards discharged by the court, and from the judgment rendered 
according to the verdict defendant appealed to this court. 


Attorney-General Drew for plaintiff. 


Haut, J. I think the first count on which the jury have rendered a 
verdict cannot be sustained. The plaintiff states that the defendant’s 
testator fraudulently, ete., aided and assisted the plaintiff’s debtor to 
abscond. This he might have done, but it is not shown that it was on 
that account that the debt was lost; it might have been that the debtor 
was insolvent and would not have paid the debt if he had remained. 
The single act of assisting the debtor to remove without stating more 
is not sufficient to render a person liable for a debt due by the person 
removed, although that assistance may have been given with a fraudu- 

“lent intent. 

Tt must be remembered that this is a count at common law. Indeed, 
if this action could be supported it would have been unnecessary to have 
passed the act of 1820, ch. 1063. That act subjects any person to the 
payment of the debts of any other person whom they shall remove, 
provided they shall remove them with an intention of defrauding their 
creditors. I therefore think the action cannot be supported upon the 
count at common law, on which a verdict has been found for the plain- 
tiff, and that the rule for a new trial should be made absolute. 


Henverson, J. It is necessary for a plaintiff to state in his declara- 
tion, not only that he has sustained a damage, but also how he has been 
injured; for it is an inference of Jaw and not of fact, that the 

(177) acts charged amount in law to a legal injury, or such a one as 
the law redresses. Admitting all the facts charged in the first 

count to be true, I think they do not amount to a legal injury. It is 
not stated how a damage arose to the plaintiff from the acts charged 
on the defendant. It is not alleged that the defendant had any prop- 
erty or other means of satisfying the plaintiff’s debt. And if the 
avoidance of an arrest at the suit of the plaintiff be a legal injury, 
non constat that the plaintiff would have arrested him, for it is not 
shown that he was prevented from so doing, for it does appear that he 
had even taken out process against him. The case which goes farthest 
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upon this subject is to be found in Carthew. In that it is stated that 
the plaintiff had taken out process against the goods of his debtor, and 
that the defendant, with a design to injure the plaintiff, had eloigned the 
goods to distant parts, whereby the plaintiff lost his opportunity of 
having them taken, and thereby lost his debt. But that case is very 
distinguishable from the present, for in that an arrest of the goods 
afforded a means of satisfaction, and the wrongful act of the defendant 
is charged as the cause of its prevention, the plaintiff having taken out 
process to that end. The wrongful act of the defendant was intimately 
connected with the plaintiff's loss, and is stated to be the cause thereof, 
which deduction may well be called, I think, a legal one. But I think 
no legal injury can be deduced from the facts stated in this case. They 
all well may have happened, and yet may have afforded no actual 
impediment to the plaintiff’s claim. Besides, in this case the plaintiff 
cannot qualify his injury, that is, its nature and extent cannot be stated, 
for it is quite uncertain whether he has lost the whole or any part 
of his debt. The defendant may return within a short time, or he 
may continue long absent, or he may never return, or he may be entirely 
insolvent, so that a suit against him would preduce only trouble 

and expense. In. fact, the plaintiff has given no standard (178) 
whereby his injury can be measured. I therefore think that at 

common law the plaintiff cannot recover. But if he had declared 
upon the statute (I mean that of 1796) I am rather inclined to think 
that he could have recovered, notwithstanding its partial repeal by the 
act of 1820. I call it partial, for some of its features are retained by 
the repealing act, for that declares that he who acts as this defendant 
is alleged to have acted shall be liable to pay the debts of the debtor. 
And it has been decided in this Court that a repeal of a penal law 
releases all penalties, even those given to the party aggrieved, although 
actions may be pending for them at the time of the repeal, upon the 
ground that there is no longer a legislative will to inflict the penalty, 
and that it is not an interference with the rights of individuals acquired 
under a law whilst it was in force, but the revocation of a mere gratuity 
which the Legislature have thought proper to confer upon an informer 
or the party aggrieved, and which it can revoke at pleasure. In this 
case we have no such legislative declaration, for at no time since the 
passage of the act of 1796 down to the present time has the Legislature 
signified its intention that persons guilty of acts such as charged in this 
case should be exempt from the penalties of that act, for that feature 
of the act which charges this defendant was retained in the repealing 
act, and was sanctioned uno flatu with it; there was not a moment of 
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time between them; but the Court is prevented from taking this view 
of the case, the act not being declared on. Scroter v: Harrington, 8 
N. C., 192, and authorities there cited. For the reasons given in the 
foregoing part of this opinion, I think a new trial should be granted. 


-Tayior, C. J., concurred. 
Per Curiam. New trial. 


Cited: March v. Wilson, 44 N. C., 152; Booe v. Wilson, 44 N. C., 
184; Jones v. Biggs, th., 367; Moore v. Rogers, 48 N. C., 96. 








(179) 


WHITLEY v. BLACK, McKINNIE ann BURN.—From Wayne. 


1. Writs of error are necessary only when the court has power to act, but 
mistakes the law. , 


2. But when a court has by law no authority to act its acts are void and 
may be set aside on motion. ‘ 


Tue plaintiff had obtained a judgment against the defendants Black 
and MecKinnie in the county court of Wayne, at its session in August, 
1821, whereupon a writ of fi. fa. issued returnable in November, 1821. 
On this writ the plaintiff directed that no proceedings should be had, 
and by his direction a writ of ca. sa. was issued, returnable in February, 
1822. On 29 December, 1821, the defendants executed to the plaintiff 
a bond, pursuant to the provisions of the “act for the relief of honest 
debtors.” At the sessions of Wayne County court held in February, 
1822, the defendants Black and MecKinnie failing to appear according 
to the condition of the bond, judgment for the penalty was, on motion, 
rendered against the defendants, pursuant to the act, and execution 
issued thereon. The “act for the relief of honest debtors” had been 
repealed by the Legislature in December, 1821, and was not in force 
at the time judgment was rendered against the defendants on the bond. 
At its session in February the county court of Wayne, on motion, 
ordered that the execution against the defendants should be set aside 
and the judgment of which it was a consequence should be vacated. 
The Superior Court of Wayne, on appeal, confirmed the order of the 
county court, whereupon the plaintiff appealed to this Court. 


(180) Gaston for plaintiff. 
Hawks for defendants. 
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Taytor, C. J. A proceeding is authorized by the Act of 1820, and 
an authority confided to the county courts, altogether different from 
the usual common law process in civil cases. When the first judgment 
was entered upon the bond the Act of 1820 had been repealed and made 
void, and from thence forward all proceedings had under it were 
coram non judice ; they were not merely reversible for error, but (181) 
absolutely null; for it is clear that no proceedings can be taken 
under a repealed statute, though commenced before the repeal, without 
a special provision for that purpose. When an inferior jurisdiction is 
confined to some particular things, and the suit there is for something 
else of which they have no jurisdiction, all is void, and can by no 
admission be made good. 1 Salk., 202. One of the cases cited is very 
strong, for there the party had given in a schedule of his effects and 
was prepared to avail himself of an insolvent law then in force, but 
the court on an unjustifiable pretense postponed the application to a 
subsequent session, before which the law was repealed, and it was 
properly held that no step could be taken by the quarter sessions after 
the repeal. Upon the distinction between a void and a voidable judg- 
ment, I think the order to vacate was properly made in this case, and 
that the judgment should be affirmed. 


Henperson, J. By the Act of 1821, the act for the relief of honest 
debtors was repealed, and all power of proceeding under that law ceased. 
The judgment in the present case was entered up under an impression 
in the court that the proceedings pending at the time the law was. 
repealed were not affected by that repeal, and judgment was rendered 
according to the law as they understood it. That act authorized judg- 
ments to be rendered up in a summary way upon motion, against per- 
sons not brought into court by process. The judgment in the present 
case was therefore not only a judgment contrary to or in opposition to 
the law as to the liability of the defendants, but in opposition to the 
rules of practice and procedure prescribed to the court. For the law 
was repealed, not only as to the liability of the defendants, but also as 
to the summary mode of proceeding, for which latter reason I think 
the judgment not erroneous only, but absolutely void and liable 
to be vacated by any succeeding court. Writs of error are (182) 
necessary only where the court has power to act but mistakes the 
law; therefore for error of law only a superior tribunal can reverse the 
judgment. But where a court has not by law an authority to act its 
acts are void and may be set aside on motion. The propriety of con- 
sidering a judgment void in cases of this kind, viz., where the court 
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affect to act in a summary manner without bringing the defendant 
before them, when the law does not authorize that summary pro- 
ceeding is seen by viewing this as a judgment rendered in one of 
our Superior Courts, whose judgments cannot be examined into for 
error in law in any manner, but by an appeal to this Court, and before 
the establishment of this and the late Supreme Court in no manner at 
all. The consequence would be that a person might be ruined, as not 
having an opportunity of being heard, and this Court, not possessing 
the power of issuing a writ of error, and an appeal being attainable 
only by an application to the Court during the term at which the judg- 
ment was rendered. 


Hart, J. I entertain some doubts in this case, because the judg- 
ment sought to be vacated might be reversed by writ of error; however, 
I am not prepared to say that it ought not to be vacated as moved for, 
and as done in the Superior Court. 

Perr CurraM. Affirmed. 


Cited: Swaim v. Fentress, 15 N. C., 604; Pettijohn v. Beasley, 18 
N. C., 256; Dobbin v. Gaster, 26 N. C., 74; Newsom v. Newsom, w., 388. 








*(183) 
JOHNSON v. PATTERSON.—From Wilkes. 


Where witnesses are called to prove declarations made by a witness incon- 
sistent with what he deposes on the trial, it is perfectly regular in reply 
to show other declarations made by the same witness in affirmance of 
what he has now sworn, and that he is still consistent with himself. 


Trover, brought to recover damages for the conversion of a horse. 
On the trial below the plaintiff proved by one Bailey that it was agreed 
between the plaintiff and witness, who was on a journey to Tennessee, 
that a temporary exchange of horses should be made between them; 
that the witness should leave his horse with plaintiff and ride that of 
plaintiff to Tennessee and back again; and if on his return both were 
satisfied, to make a permanent exchange, witness to pay to plaintiff 
$25 as the difference of value between the ‘horses, and if either were 
dissatisfied witness was to pay plaintiff $10 for the use of his horse. 
The witness proceeded on his journey with the horse, which is the foun- 
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dation of the present action, and in Tennessee was overtaken by the 
defendant, who had pursued him from this State. The defendant was 
agent for the firm of Waugh & Finley, and when he overtook witness 
charged him with having removed from North Carolina a person in- 
debted to the firm of which he was agent. Witness then, on condition 
that defendant would permit him to go unmolested, and in satisfaction 
of the claim which defendant set up against him, surrendered the horse 
in controversy to the defendant. The defense relied on was that the 
exchange of horses between plaintiff and Bailey was complete, and 
plaintiff had no title. To prove this two witnesses, Austin and Me- 
Neilly, were introduced by defendant, who swore that in conversation 
with Bailey and plaintiff, both when they were apart and also in the 
presence of each other, they stated that an exchange had taken 

place between them, but said nothing of any conditions. The (184) 
plaintiff then called a witness, Foster, who proved that he heard 
plaintiff tell Bailey a few days before he started for Tennessee, and 
after the exchange, to take good care of the horse and not dispose of 
him before his return. The evidence of this witness was objected to 
by defendant, but received by the court. The court left it to the jury 
to collect from the evidence whether the exchange between Bailey and 
the plaintiff was permanent or made only for a special purpose. The 
jury found a verdict for the plaintiff. A rule for a new trial was 
obtained and afterwards discharged by the court, and judgment for 
the plaintiff. Defendant appealed to this Court. 


Tay.or, C. J. The question in controversy between these parties 
was whether the horse belonged to the plaintiff or to the witness, 
Thomas Bailey, under whom the defendant claims, and this depended 
on the fact whether the plaintiff and Bailey had made an absolute or 
conditional sale. For the purpose of proving that the contract was of 
the latter description, Bailey was called on as a witness for the plaintiff. 
To destroy the effect of his testimony Austin and MeNeilly are intro- 
duced on the other side, who testify to declarations made by Bailey, 
tending to show that the exchange was absolute, which declarations, if 
believed, go to impair the credibility of Bailey. It is, therefore, per- 
fectly regular for the plaintiff in reply to this evidence to show other 
declarations made by the witness in affirmance of what he has now 
sworn, and that he is still consistent with himself. Gilb. Ev., 135. 
It is admissible in another point of view: The defendant claims under 
Bailey, and what he said concerning the title while he was in posses- 
sion is evidence against the defendant. Guy v. Hall, 7 N. C., 150. 
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(185) Hatt, J. This case seems to have been fairly left to the jury 

under the charge of the court; evidence was offered on both sides, 
and the jury were the proper judges of it, and I cannot see any objec- 
tion to the verdict they have found. : 

But it has been objected that the testimony of Austin ought not to 
have been received when he related a conversation between himself 
and the plaintiff, and also a conversation which had taken place at 
another time between himself and the witness Bailey. It must be kept 
in view that at the time when both these conversations took place the 
title to the horse was either in the plaintiff or in the witness Bailey, 
and that it was subsequent: to that time that any claim was set up to 
the horse by the defendant. Under these circumstances, it was as 
proper that those conversations should be given in evidence, as any 
contract made at that time by the plaintiff and that witness. Evidence 
of those conversations may not be so strong to fix the title of the horse 
as a contract made by the parties, but it is evidence tending to the 


same end. 
I therefore think the rule for a new trial should be discharged. 


Henperson, J., concurred. 


Per Curiam. No error. 


Cited: Hoke v. Fleming, 32 N. C., 266; Satterwhite v. Hicks, 44 
N. C., 108; March v. Harrell, 46 N. C., 331; Roberts v. Roberts, 82 
N. C., 31; Magee v. Blankenship, 95 N. C., 568; Davenport v. McKee, 
98 N. C., 506; Burnett v. R. R., 120 N. C., 517; Cuthbertson v. Austin, 
152 N. C., 338, 








(186) 
WATT v. GREENLEE.—From Burke. 


1. A., having been arrested for a larceny at the instance of B., and on examina- 
tion regularly discharged, brought an action for malicious prosecution 
against B. In this action, to rebut the defense relied on, viz., informa- 
tion of another which afforded probable cause, A. may be permitted 
to prove that B. was present when two witnesses swore before a magis- 
trate to facts proving the information which B. had received to be un- 
true, and A. need not produce the record of the proceedings or warrant 
before the magistrate to lay a foundation for the introduction of this 


testimony. 
2. Evidence is also admissible to show malice in B. that A. was the only 


witness bound by recognizance to appear in support of a prosecution for 
felony then pending against the brother of B. 
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Tue forge of one Murphey had many years before been washed away, 
and the iron bands on one of the large wheels had for some time been 
missing. The defendant obtained a warrant against the plaintiff, charg- 
ing him with having committed a larceny of one of these bands. On 
this warrant he had been apprehended, and after examination was 
discharged. The plaintiff then brought this action for a malicious 
prosecution. The defense was probable cause, and to support it the 
defendant proved that he had been informed by Martin, the smith, to 
whose shop Watt, the plaintiff, had sent a piece of iron, that he, the 
smith, believed it to be a part of Murphey’s band. To rebut this 
testimony, plaintiff proved by one Shelton that previous to the issuing 
of the warrant against plaintiff the witness and one Pleasant Watt had 
both declared on oath before a magistrate, Brown, and in the presence 
of Greenlee, the defendant, that the iron sent to the smith’s shop had 
been purchased by plaintiff of the witness Shelton; and for the purpose 
of showing malice in the defendant the plaintiff produced the record of 
a proseeution for felony against the brother of the defendant, from 
which it appeared that at the time the warrant was obtained against the 
plaintiff, Watt, he was the only witness bound by recognizance 
to appear in support of the indictment which was still pending (187) 
against defendant’s brother. 

The introduction of this record was opposed by defendant, on the 
ground that it was irrelevant to the issue, and the evidence of Shelton 
was objected to because Pleasant Watt, whose declarations on oath 
Shelton proved, was still alive, and plaintiff had not produced, as it 
was incumbent on him to do, a warrant showing the nature of the pro- 
ceedings before the magistrate Brown. The presiding judge admitted 
the evidence, and there was a verdict for the plaintiff. 

A rule to show cause why a new trial should not be granted because 
of the improper admission of testimony was obtained, and afterwards 
discharged by the court. Judgment for the plaintiff and appeal by 
defendant. 


Taytor, C. J. This is a motion for a new trial on the ground that 
improper testimony was admitted by the court in two instances, viz., 
the circumstances related by the witness Shelton, and the record of a 
prosecution against David Greenlee, a brother of the defendant. 

To entitle the plaintiff to a recovery in this action, it was necessary 
for him to prove that a warrant had been taken out against him as 
deseribed in the declaration; that it originated in the malice of the 
defendant, and that the proceedings were determined; but the essential 
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ground of the action is that a legal prosecution was carried on without 
a probable cause which must be expressly proved and cannot be implied. 
Legget v. Blount, 4 N. C., 561. The existence of a probable cause was 
relied on by the defendant, and to prove that it was real he confided in 
the information of Martin relative to the piece of iron, and his belief 
that it was a part of the band of Murphey’s wheel. Now any circum- 
stances tending to show that the defendant had reason to doubt 
(188) the correetness of Martin’s relation, and that he was present when 
the faet of its being part of Murphey’s wheel was actually dis- 
proved by Shelton on oath are relevant towards showing the want of 
probable cause. Bundy v. Bethune, 1 Marsh, 220, 5 Taunton, 580. It 
is of no consequence what was the nature of the proceedings on which 
such evidence was given, the only inquiry being whether the defendant 
was present when Watt and Shelton gave their explanations concerning 
the iron; for, if he was, it is a circumstance from which the jury will 
draw the inference whether or not there was probable cause. If there 
were none, malice would be implied, and it is pertinent, as giving strength 
to this inference, to show that the plaintiff was, at the time the warrant 
was taken out against him, the only witness in a prosecution for felony 
against the defendant’s brother. No improper testimony, therefore, 
has been received, and the motion for a new trial must be overruled. 


Hart, J. I think it was unnecessary to produce the warrant relative 
to which Shelton and Watt gave evidence before the justice of the 
peace, because in this case, the title to the iron is not in question, nor 
is it necessary for the same reason that Watt should be called to declare 
on oath what he swore to before the magistrate relative to the iron. 
That proceeding is given in evidence now collaterally to prove a knowl- 
edge in the defendant that the plaintiff had not improperly become 
possessed of the iron, and that there was no probable cause for the 
prosecution. I also think it was competent to show in evidence the 
indictment against the defendant’s brother on which the plaintiff was 
indorsed as a witness, because it is from such circumstances that the 
jury are at liberty, if they think proper, to believe that the prosecution 

was malicious, and on that account give adequate damages. I 
(189) therefore think the rule for a new trial should be discharged. 





Henperson, J., concurred. 
Per Curiam. No error. 
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LONG v. LONG:—From Washington. 


The act of Assembly of 1814 authorizes a dissolution of the marriage eontract 
for two causes only; and a single act of adultery in a married man 
whereby he becomes infected with a disease which he communicates to 
his wife, is not a sufficient cause for a divorce, because the injury re- 
ceived by the wife is not communicated under such circumstances as 
constitute any one of the causes provided for in the act. 


Petition for divorce from the bonds of matrimony, and for alimony. 
The petitioner set forth that on 15 March, 1818, she intermarried with 
the defendant, and that after the marriage such indignities had been 
offered her by her husband as rendered her condition intolerable; that 
by the cruel treatment of her husband in communicating to her a most 
hateful and dangerous disease her life had been endangered; that she 
had been abandoned by the defendant, and that he had lived in adultery 
with other women after having abandoned the petitioner. 

The defendant in his answer, admitted the marriage, admitted his 
having been guilty of a single act of adultery, admitted that he had 
reason to believe he had communicated a loathsome disease to the peti- 
tioner, but averred that at the time, he was ignorant that he was 
afflicted with it, and denied living in adultery with other women, or 
having left the petitioner with any intention of abandoning her; but 
averred that any separation which had taken place during the marriage 
was either by consent or owing to the voluntary departure of the 
petitioner. From the evidence on the part of the petitioner it (190) 
uppeared that on 9 August, 1818, when the first separation took 
place, a division of property was made between the parties whereby 
the petitioner received a portion of the household goods. About 12 
months after this separation the parties again lived together for a 
short period of time at the house of an aunt of defendant, where the 
petitioner becoming very sick she was removed to her father’s. In the 
period between the first and second separation, Long, the defendant, 
spent a short time with his wife at the house of her father, but, being 
dissatisfied, did not remain. It was proved by two physicians that 
the petitioner was for some time diseased after she returned to the house 
of her father, and it was also proved that from the period of that return 
she had not received her husband to conjugal embraces. On the part 
of the defendant it was proved that the petitioner declared her will- 
ingnese to live with her husband, that he had treated her with affection, 
thai she was attached to him, and did not wish a divorce, but that her 
parents did, and that her separation from Long was not a voluntary 
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act, but was owing to others. In April, 1821, the petitioner had again 
declared that the separation between herself and her husband was not 
attributable to the fault of either, but to others. It was also proved 
that previous to any separation the defendant had been treated with 
great harshness by the mother of the petitioner, that he had uniformly 
treated his wife with affection, and after the separation had written 
frequently both to her and her father, entreating her return. The 
character of the defendant for sobriety and temperance was good, and 
at the time he communicated disease to his wife he was ignorant of 
having it, and upon discovering that he had done so reflected on himself 
in the severest terms of reproach. 

Several issues were submitted to the jury, the 3d and 4th of which 

were as follows: 
(191) 3d. Did the defendant, Myles Long, communicate the venereal 
disease to his wife? 

4th. If he did so, has the petitioner, Charlotte, since admitted him 
into conjugal society and embraces, knowing that fact? 

The jury found all the issues in favor of the defendant, and petitioner 
obtained a rule to show cause why a new trial of the 3d and 4th issues 
should not be granted. Upon argument the rule was discharged. It 
was decreed that the petitioner pay costs, and the petition be dismissed. 
Whereupon the petitioner appealed. 





Gaston for appellant, 
Rodman for appellee. 


Per Curtam. This is a petition for a divorce under the act of 
Assembly of 1814, which authorizes a dissolution of the marriage con- 
tract for two causes only. One of them is out of the question here; 
and the other, viz., living in adultery, though alleged in the bill, is 
denied in the answer, and it is not only not sustained by the evidence, 

but is distinctly disproved. In no view presented by the case 
(192) could a divorce a vinculo be granted under the law. 

The alternative prayer of the petition for a divorce a mensa 
et thoro is authorized by the act where the husband abandons his 
family, or turns his wife out of doors, or by cruel and barbarous treat- 
ment endangers her life, or offers such indignities to her person as to 
render her condition intolerable or life burdensome. The only charge 
coming within this description, is that which the third issue was framed 
to ascertain, which, though found in favor of the defendant, is never- 
theless supported by the evidence of physicians, and even admitted in 
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the answer. This issue being found against evidence, we should be 
disposed to grant a new trial of it and the one following, as moved for, 
if a different verdict could change the result in point of law. But if 
those issues were found according to the allegations in the petitions, a 
divorce must still be withheld, the injury received by the petitioner 
not having been communicated under such circumstances as constitute 
any one of the causes provided for in the act. It is not meant to 
extenuate the adulterous act by which the defendant became infected, 
or to lessen the reprobation which it justly merits. That has lost no 
part of its original turpitude, and in the view of moral justice the 
defendant should bear the full weight of all its consequences. But 
we must estimate the character of the offense according to a positive 
law, and not attach legal effects to an act of one description which the 
law has connected with another. The evidence shows that the defend- 
ant was not impelled by any settled purpose of mischief, or moved by 
that brutal disposition which shows itself in repeated acts destructive 
of the happiness of the married state; that he was unconscious of his 
situation at the time; and when he afterwards discovered its calamitous 
effect on the petitioner he expressed his sorrow in the tones of unfeigned 
remorse. It is in proof that the defendant’s general demeanor towards 
his wife was kind and affectionate, and the declarations of the 

wife to some of the witnesses show that these parties are very (193) 
far from being in a state of irreconcilable discord. The busy 
whispers of officious friends have fomented their occasional bickerings, 
and the intrusion of relations into the factions of the family has pre- 
cipitated a separation which might have been avoided. It is to be 
hoped that the interposition of judicious friends will enable these par- 
ties to find their way back to domestic harmony, and the evidence in 
the case warrants the belief that their dislike towards each other will 
be found the least formidable obstacle to a reunion. A new trial is 
refused. 

Perr Curtam. No error. 
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RHODES vy. HOLMES, Surviving Execuror or SPILLER.—From Robeson. 


1. Sales of slaves by parol are valid as between the parties to such sales, and 
where neither purchasers or creditors are affected. 


2. The Act of 1784, chapter 225, section 7, was made for the benefit of cred- 
itors only. 


3. When a bill of sale is not necessary, if one be given the vendor therein 
shall not set up want of registration against the vendee’s title. 


4. An unregistered bill of sale for a slave, as between vendor and vendee, 
may be used as evidence of title, and the execution thereof may be proved 
on the trial according to the rules of evidence in other cases of deeds. 


Covenant. The defendant’s testator in his lifetime had sold and 
delivered to the plaintiff certain negroes, and in the bill of sale for 
said negroes he covenanted in the following words, viz.: “And I hereby 
promise for myself, my heirs, executors, and administrators, to warrant 
and defend the said negroes as before-named unto the said Rhodes, 
his heirs and assigns forever, against the claim of all persons whatso- 
ever.” The bill of sale was duly proven by the oath of the subscribing 
witness, and ordered to be registered 30 October, 1798, and the follow- 

ing indorsements were made thereon, viz.: “The 29 November, 
(194) 1798, then was the within bill of sale registered in the register’s 

office of Robeson County, registered in Book H, folio the 274th.” 
Signed, “Wm. Regan, Ass’t.” “Registered in the register’s office of 
Robeson County, Book H, page 274.” Signed “Neill Buie, Register.” 
It was admitted that this latter indorsement was made after the trial 
of the suit below. 

The defendant below objected to the introduction of this bill of sale 
in evidence, because it appeared from the certificate of Wm. Regan 
that he was only an assistant. and he signed his name as such, and 
because the certificate of Neill Buie, the register, was without a date, 
and therefore that the bill of sale had never been duly registered. This 
objection was sustained by the court and the evidence rejected. The 
plaintiff then offered to prove the execution of the bill of sale by intro- 
ducing testimony of the handwriting of the subscribing witness, who 
was dead, which also was refused him by the court, and he was non- 
suited. A rule was then obtained to show cause why the nonsuit should 
not be set aside and a new trial granted and on argument the rule was 
discharged and judgment accordingly, from which judgment the plain- 
tiff appealed to this Court. 


Seawell for plaintiff. 
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Taytor, C. J. That sales and gifts of slaves by parol were valid 
under the act of 1784, as between the parties, and when there were 
neither purchasers nor creditors to be affected, is a construction of that 
act which was probably coeval with its passage. In a case decided in 
1796, it was admitted by the court and bar to have prevailed anterior 
to that period, and it has not since been departed from. Knight v. 
Thomas, 2 N. C., 289. Now, if a sale by parol, and according to the 
common law, was available between the parties, the reason is stronger 
wherefore a bill of sale shall be so, since the evidence of the contract 
does not so much depend upon the memory of witnesses. The want 
of formal bills of sale and the want of a law for perpetuating them are 
the mischiefs pointed at by the Legislature as producing injury to 
others by secret sales and gifts. Where a bill of sale was necessary, it 
was essential to the title that it should be recorded for the purpose of 
giving full notice to purchasers and creditors. But where a bill 
of sale was not necessary, but merely made by the parties from (196) 
abundant caution, there can be no reason why the vendor should 
set up the want of registration against his vendee’s title; for he does not 
want any notice of the contract, and no other person can suffer injury 
from the omission to register. 

If the second section of the act of 1789, ch. 315, were a separate and 
unconnected statute, I admit that its effect would be to render “void 
and of no foree whatever” this bill of sale for want of registration within 
twelve months after the making thereof. But it was not only made in 
pari materia with the act of 1784, but with the express and only view 
of allowing a further time for the recording bills of sale and deeds of 
gift where it was neglected before that period, and permanently enlarg- 
ing the time within which future bills of sale and deeds of gift should 
be recorded. In other words, where bills of sale and deeds of gift are 
necessary under the act of 1784 they may and must be recorded accord- 
ing to the act of 1789. But where they are not required to be made 
by the first act they need not be recorded by the latter. The same re- 
marks apply to Laws 1792, ch. 363. 


Hatt, J. In 1796, it was decided in Knight v. Thomas, 2 N. C., 
289, that a parol sale of slaves was good as between the parties 
thereto, and that Laws 1784, ch. 225, sec. 7, which declares that all 
sales of slaves shall be in writing, and attested by one credible witness, 
and registered within nine months, was made for the benefit of creditors 
only. 

In the present case it appears that the negroes, for the value of 
which this suit was brought, were delivered to the purchaser, and if 
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there had been no bill of sale the sale would be valid as between the 
parties, according to Knight v. Thomas. But the question is, Is the 

purchaser in a worse situation than if a bill of sale not regis- 
(197) tered had not been executed? If the act of 1784 was made for 

the benefit of third persons, I cannot think he is; for if that 
act will dispense with a bill of sale altogether, I am at a loss to see why 
it will not dispense with a registration of one, for that too was required 
for the benefit of third persons. I cannot but think that an unregis- 
tered deed as between vendor and vendee may be used as evidence of 
title, as equal at least to parol evidence. 

It may be thought that the act of 1784 in this respect is like Laws 
1715, ch. 7, see. 1. That act declares “that no conveyance or bill of 
sale for lands, in what manner or form soever drawn, shall be good 
or available in law unless the same shall be acknowledged by the vendor 
or proved by one or more evidences, ete., and registered by the public 
register within twelve months.” It is to be observed that title to per- 
sonal property of any kind passed at common law by parol contract or 
by deed as completely as slaves now pass by registered deeds, and as 
between the parties the title to slaves may still be conveyed as at com- 
mon law. But as to lands at common law, title to them could only 
be conveyed by livery of seisin; it could not be conveyed like personal 
propeyty. But the Statute of Uses, 27 Hen. VIITI., ch. 10, has given 
use to other modes of conveying real estate in which livery of seisin 
is dispensed with; and it is of those kinds of conveyances that the act 
of 1715 speaks. Before the Statute of Uses a deed of bargain and 
sale did not convey the legal title to land; but by virtue of the statute it 
has that effect, provided it shall be registered, for without registration 
it conveys no title. So that an unregistered deed of bargain and sale 
of lands and an unregistered bill of sale for slaves are different in this 
respect, that the first conveys no title at common law, the latter does; 
hence, before the deed of bargain and sale for lands is registered 

nothing passes. I mean if it is not registered in the time 
(198) limited by law nothing passes; if it is, the title by re- 

lation passed by the delivery. The Statute of Uses, ch. 10, 
declares that no lands, tenements, ete., shall pass from one to another, 
ete., except by writing indented, sealed, and enrolled at one of the 
courts of Westminster, or else within the county or counties where the 
lands are situated. 

But it was not practicable to register conveyances in this State ac- 
cording to the directions of the Statute of Uses. Hence it became 
necessary that the Legislature should point out the mode in which reg- 
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istration should be made, and they have done so by the act of 1715, 
and it is indispensable that conveyances under the Statute of Uses should 
be registered according to that act, or they are void; and if, as before 
observed, they are void under the act, they cannot at common law 
(as an unregistered bill of sale for slaves would do) convey any title. 
Therefore (without giving an opinion on the other point made in the 
case), I think the rule for a new trial should be made absolute and 
that the plaintiff be at liberty to prove the bill of sale according to the 
rules of evidence as in other cases of deeds. 


Henperson, J., concurred. 
Per Curiam. New trial. 


Cited: Palmer v. Faucett, 13 N. C., 242; Bell v. Culpepper, 19 
N. C., 21; 8S. v. Fuller, 27 N. C., 29; Carrier v. Hampton, 33 N. C., 
309; Tooley v. Lucas, 48 N. C., 148. 








(199) 
JONES v. LOFTIN.—From Lenoir. 

A sheriff, having levied executions on the property of a debtor, may, by the 
consent of the debtor and the plaintiffs in the executions, act as the 
agent of the debtor and dispose of the property at private sale on credit; 

‘and a promise of payment made by the purchaser to the sheriff, as 
agent for the defendant, will enure to the benefit of the latter, and he 
may have his action thereon, because the acts of the sheriff in such 
case are not official but done in his individual character. 


Tue sheriff having in his hands writs of fi. fa. against the plain- 
tiff, had levied them on two negroes, took the property into his 
possession and advertised it for sale. The creditors at whose suits 
the executions had issued were willing that the property might be sold 
on a credit, and on the day of sale the plaintiff requested some of his 
friends, and among others the sheriff, to assist him in finding a pur- 
chaser. The sheriff accordingly offered the negroes to the defendant 
for the sum of $400 at a credit of six months, and the defendant, after 
having seen the negroes and made inquiry into their characters, agreed 
to take them on those terms. It was thought necessary in order to 
secure to the defendant a title to the property that the sheriff should 
expose it to public sale, and after some bidding by others they were 
struck down to the defendant at the price of $230, not, however, before 
he had declared, in answer to a question by the sheriff, that he con- 
sidered himself bound to pay $400 for them, whether his bid amounted 
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to that sum or not. There was contradictory evidence as to the fact 
whether the sheriff was to receive any compensation from the plaintiff 
for his services. A few days after the sale, the defendant brought the 
negroes to the sheriff, requesting him to take them back and alleging 
that he was defrauded in the contract. This the sheriff declined doing, 

but said he would endeavor to prevail on plaintiff to take them 
(200) back. Plaintiff, however, refused to do so. The defendant then, 

by the direction of the sheriff, paid the amount of his bid, $230, 
and took the sheriff’s bill of sale for the property, which he afterwards 
sold for $230. It was proved that the negroes were, at the time of 
sale, about 45 years of age, and that when the sheriff made the contract 
with defendant he distinctly informed him that he could give him no 
information about the negroes, but referred him to one Dunn, with 
whom defendant had some conversation previous to contracting. One 
of the negroes was sickly in appearance, the other was a remarkably 
good servant, but indolent. One of the witnesses, Engram, swore that 
he attended the sale with the view of purchasing, but on examination 
of the negroes declined doing so. 

The present action was brought to recover the difference between 
the sum contracted to be paid and the amount of the bid. 

On the trial below, the presiding judge instructed the jury that, 
unless the plaintiff was guilty of a fraudulent misrepresentation or 
concealment, the contract made by the sheriff as his agent was a valid 
one on which he was entitled to recover, notwithstanding the levy, 
publie sale, the payment of the sum bid by defendant, and the sheriff’s 
bill of sale. With regard to the fraud alleged by defendant, the law 
required of every man in making a bargain to use that precaution 
which a prudent and diligent man should do; and if, in consequence 
of not using such precaution, the defendant was imposed on, it was his 
misfortune or his fault, and he was without remedy. One of the 
negroes was only indolent, and this was not a defect which diminished 
her value, because it might be remedied by correction. That if there 
was a latent defect not communicated, and not discoverable by the 
precaution which the defendant, as a prudent and diligent man, ought 

to have used, this cireumstance should diminish the amount of 

(201) plaintiff's recovery, but could not entirely defeat it. 
A verdict was rendered for the plaintiff, and defendant moved 
for a new trial; the motion was overruled and judgment rendered pur- 
suant to the verdict; whereupon the defendant appealed to this Court. 


Gaston for appellant. 
Mordecai for appellee. 
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Haut, J. In the investigation of this case upon its own (202) 
merits and circumstances there is no danger of violating any 
principle or rule of sound policy, because what was done was by the 


consent of all parties concerned—-not only by the consent of the parties . 


to this suit, but by consent of the plaintiffs in the executions under 
which the property purchased by the defendant was sold. The legal 
progress of the executions was suspended by the consent of all parties 
concerned, and what the sheriff then did was not in his official capacity 
as sheriff, but in his individual character. 

I see nothing objectionable in the charge of the court. The defend- 
ant made no inquiry of the plaintiff relative to the condition of the 
negroes, nor did he examine them as he might have done. It seems 
that the witness Engram learned their condition from an examination 
of them. I think the rule for a new trial should be discharged. 


Taytor, C. J. The recovery in this case is resisted on several 
grounds, one of which is that the promise to pay the price of the slaves 
was made to the sheriff; that the property was vested in him 
and divested out of Jones by the seizure on the execution. But, (203) 
because the sheriff may bring trespass or trover for the property, 
it does not necessarily follow that all title is taken from Jones; for 
the same actions may be brought by a carrier against a stranger 
who takes the property out of his possession, or by a factor, pawnee, 
or other person having a special property, each of whom is 
answerable for it to the person having the general property. In like 
manner, as the sheriff is answerable to the plaintiff in, the action for 
the value of the goods seized, and as the defendant is discharged from 
the judgment and execution if goods are taken to the amount of the 
debt, it is essential to the safety of the sheriff that he should be armed 
with the means of protecting the property in his possession. Never- 
theless whatever remains after the debt is paid belongs to the defendant 
in the action, who may recover it from the sheriff if it is received by 
him. Therefore, upon a sale by the. sheriff the consideration moves 
from him to the amount of the sum which he is commanded to raise; 
but for the surplus the consideration moves from the defendant in the 
execution, and consequently a promise made to the sheriff as agent for 
the defendant in the execution will enure to the benefit of the latter. 
The custom of selling property at auction which is taken in execution, 
sanctioned as it is by, usage, and I believe by some judicial decisions, 
is in general the safest way for all parties, as well as the most likely 
one to guard against abuses. But when, by the assent of all who are 
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interested in the property, an arrangement can be made to prevent its 
sacrifice and insure a sale for something like the proper value, while 
there is no rule of law or principle of policy forbidding such a course, 
it is strongly recommended by justice and lmmanity; and its evident 
effect in this very case has been beneficial both to creditor and debtor. 
As to the objection arising from the imperfection of the slaves, 
(204) there was neither a warranty or a fraudulent concealment; and 
even a warranty is not binding where the defect is obvious, as 
in the case of a horse with a visible defect, and of a house without roof 
or windows warranted as if in perfect repair. Here the unhealthiness 
of the man was visible in his appearance, and with respect to the indo- 
lence of the other slave the purchaser might have made the necessary 
inquiries. I will not say that the concealment of some great moral 
defect may not be fraudulent in the seller, but such an instance does 
not occur in this case. The verdict and judgment appear to be right. 


Henperson, J., concurred. 
Per Curiam. No error. 





COWLES v. BRITTAIN.—From Burke. 


The sheriff may proceed on Sunday by distress to enforce the penalty author- 
ized by a revenue Act of the Legislature for peddling without license. 
The revenue law is not liable to the constitutional objection of depriving 
the party of the right of trial by jury; nor does it violate the spirit of 
that clause of the Federdl Constitution which prohibits the State from 
laying any imposts or duties on imports and exports. 


Trespass. The plaintiff in 1819 appeared at the town of Morganton, 
in the county of Burke, in the capacity of a peddler, and as such for 
the space of one week exposed for sale and did sell goods and wares not 
of the growth or manufacture of this State. The plaintiff was the 
owner of two wagons employed in the transportation of these goods, 
one of which was under his own immediate direction, and the other in 
charge of one Kelly, the agent of the plaintiff, who also, at the same 

time and place with plaintiff, offered for sale and did sell a part 
(205) of the contents of his wagon. The defendant, who was at that 
time sheriff of the county of Burke, demanded of the plaintiff 
a tax of $10 on each of the said wagons, offering the defendant a 
receipt and written licenses to peddle and hawk goods. The plaintiff 
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refused to pay any tax on the wagon and goods in the possession of 
Kelly, and offered to pay the tax on the property in his own possession, 
provided the sheriff would furnish him with a printed license. This 
the sheriff was unable to do, and plaintiff refused to pay the tax. The 
plaintiff continued to sell the goods until the sheriff demanded and 
received from him the sum of $100, inflicted as a penalty by the reve- 
nue act of 1818. Kelly had left Morganton with the wagon and goods 
in his care previous to the payment by plaintiff of this penalty, and on 
Sunday, when the plaintiff was about to leave the place, the sheriff 
demanded from him the further sum of $100 as a penalty for the sales 
made without license by Kelly, the agent of the plaintiff. This sum plain- 
tiff refused to pay, whereupon the defendant took into his possession cer- 
tain of the plaintiff’s goods sufficient to raise the amount of the penalty. 
This action of trespass was then brought, and on the trial below the 
judge instructed the jury that on the subject of levying and collecting 
taxes the will of the Legislature constitutionally expressed was the law 
of the land, and therefore the revenue act was not unconstitutional as 
related to the said penalty and the collection thereof; that the failure 
of the sheriff to be prepared to deliver to the plaintiff a printed license 
did not authorize the plaintiff to peddle and sell his goods, but might 
possibly have given him a remedy of a different nature; and that if he 
had sold his. goods as alleged by the defendant without having paid 
the taxes and obtained printed licenses, he had incurred the penalty; 
and also that the seizure on Sunday morning was legal and the sheriff 
not subjected thereby. The jury returned a verdict for the defendant, 
and plaintiff obtained a rule to show cause why a new trial should 
not be granted. Upon cause shown the rule was discharged and 
judgment rendered pursuant to the verdict, whereupon plaintiff (206) 
appealed, 

The cause was argued at a former term by A. Henderson for the 
appellant, and at this term by Sewell and Wilson for the appellee. 


Tarror, C. J. The distress to enforce the penalty authorized by 
the Revenue Act of 1818 does not come within the meaning of the 
terms, “writ or other process,” which are forbidden by the act of 1777, 
ch. 18, to be executed on a Sunday. The prohibition is confined 
to such original or judicial process as may as well be executed (207) 
on any other day; but it results from the nature of this pro- 
ceeding that it may be executed on any day, for as the persons on whom 
the law is meant to operate are changing from day to day the scene of 
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their traffic, the penalty might frequently be evaded by neglecting to 
take out a license during the week and removing to another county on 
Sunday. The objection to paying the tax for want of a printed license 
is repelled by the positive terms of the act, which make paying the tax 
and obtaining a license a condition precedent to the right of peddling. 
The penalty is incurred by selling without a license, from whatever 
cause it may have proceeded that the seller did not procure one. Nor 
is the act imposing the penalty liable to the constitutional objection 
of depriving the party of the right of trial by jury. The mode of 
levying, as well as the right of imposing taxes, is completely and 
exclusively within the legislative power, which it is to be presumed 
will always be exercised with an equal regard to the security of the 
public and individual rights and convenience. The existence of gov- 
ernment, depending on the prompt and regular collection of the revenue, 
must, as an object of primary importance, be insured in such a way as 
the wisdom of the Legislature may prescribe. There is a tacit condi- 
tion annexed to the ownership of property that it shall contribute to the 
public revenue in such mode and proportion as the legislative will shall 
direct; and if the officers intrusted with the execution of the laws 
transcend their powers to the injury of an individual the common law 
entitles him to redress. But to pursue every delinquent liable to pay 
taxes through the forms of process and a jury trial would materially 
impede, if not wholly obstruct, the collection of the revenue; and it is 
not believed that such a mode was contemplated by the Constitution. 
The Court has thought it necessary to consider whether this tax 
(208) might not violate the spirit of section 10, Article IT, Constitution 
of the United States, which prohibits the State from laying 
any imposts or duties on imports and exports without the consent of 
Congress. But, upon reflection, this tax does not seem to come within 
the meaning of that part of the Constitution. It is certainly not a 
duty upon the articles imported, for they would have avoided the tax 
but for being vended in a particular manner. It is more properly a 
tax upon the calling or employment, which is a subject of internal 
police, which the Legislature has a right to regulate. It is true that 
foreign merchandise which has once paid an import duty to the United 
States may thus be incidentally subjected to an additional tax; but 
the same objection might be made to the tax on retail stores, licenses 
to taverns, and auctioneers, where foreign articles are vended. It has 
never been doubted that the States retain a complete power to raise 
their own revenue from every source that has not been surrendered to 
the United States and prohibited to the States, and the duties on im- 
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ports and exports are alone of that description. The judgment of the 
Superior Court appears to = correct throughout, and must be affirmed. 


By tHe Court: Affirmed. 


Cited: Range Co. v. Carver, 118 N. C., 332. 








(209) 


McINTIRE & CO. v. OLIVER, Surviving PArtNER oF THOMAS & OLIVER. 
From Duplin. 


An acknowledgment of one partner, made after the dissolution of the firm, 
will prevent the operation of the statute of limitations on a claim ex- 
isting against the copartnership. 


Asstmpsit for goods sold and delivered, and the question presented 
was whether the acknowledgment of a copartner, made after the disso- 
lution of the copartnership, prevented the operation of the statute of 
limitations on a claim existing against the firm? 


Gaston for plaintiff. 


Taytor, C. J. A partner cannot, after the dissolution, incur any 
responsibility for the firm which did not exist before; but this debt 
was contracted during its continuance, and the right to it still subsists 
though the remedy is suspended, and the acknowledgment of any one 
partner is sufficient to revive the remedy after the dissolution. This 
the authorities clearly show, and the later ones go further and admit the 
acknowledgment of one of the partners on the ground that their power 
continues with respect to rights created pending the partnership after 
the dissolution. But the case now to be decided does not call for an 
opinion on that point. 


Hatr, J. The dissolution of the partnership, I think, has no effect 
upon this case. It is true that event put it out of the power of either 
partner to exercise any power derived from the articles of partnership, 
such as entering into contracts on behalf of the firm; but obligations 
created during its continuance, as far as they relate to third persons, 
lose nothing of their force by its dissolution. But it does not 
appear to me that this case depends at all upon that considera- (210) 
tion. It appears that both before and after the dissolution of 
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the partnership, they were jointly bound, and if they had jointly as- 
sumed and were jointly bound it matters not whether they were part- 
ners of any particular firm or not. In their joint assumpsit and joint 
obligation to pay the debt to the plaintiffs they were quoad hoc to be 
considered partners. It has nothing to do with a general partnership; 
it is sufficient if they jointly owed the debt; they thereby, as to that 
transaction, made themselves partners, and as such I think the acknowl- 
edgment of one takes the case out of the statute of limitations. Whit- 
comb v. Whiting, Doug., 652, appears to me decisive of this case. 
There it was held that an admission of one of several drawers of a joint 
and several promissory note takes the case out of the statute as to the 
rest. Wood v. Braddock, 1 Taunt., 104, is in point. The admission 
made by one of two partners after the dissolution of the firm, concern- 
ing joint contracts made during the copartnership, was held sufficient 
to charge the other partner. Let the rule for a new trial be discharged. 


Henperson, J., concurred. 
Per Curiam. No error. 


Cited: Willis v. Hill, 19 N. C., 234; Falls v. Sherrill, ib., 375; 
Walton v. Robinson, 27 N. C., 343, 344; Cummins v. Coffin, 29 N. C., 
197; Hubbard v. Marsh, tb., 205; Green v. Greensboro College, 83 
N. C., 452; Wood rv. Barber, 90 N. C., 79; Wells v. Hill, 118 N. C., 908. 





(211) 
SHEEPSHANKS & CO. v. JONES.—From Hertford. 


Freeholders of another State, owning no freehold in North Carolina are not 
qualified to serve on a jury in this State. 


Scie Factas, under the act of 1806 to secure creditors against fraudu- 
lent and secret conveyances of property by insolvent debtors. On the 
trial of the issues below there was a deficiency of jurors of the original 
panel and the sheriff summoned of the bystanders as talesmen two who 
were freeholders of Virginia, but not of North Carolina. They were 
challenged by the defendant as incompetent jurors, being citizens of 
Virginia and owning no freehold in North Carolina, but the court 
disallowed the challenge, and they were sworn and impaneled on the 
trial of the issues. The jury found the issues in favor of the plaintiffs, 
and judgment was rendered that the sheriff expose to public sale the 
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houses and lots in Murfreesboro, which were bid off by the defendant 
upon a secret trust for the benefit of the debtor, one Howell Jones. 
From this judgment the defendant appealed to this Court. There 
were various other points, which it is deemed unnecessary to report, as 
in the opening of the case the Court directed the counsel of the appellant 
to confine themselves to the point stated above. 


Gaston and Seawell for appellant. 
Hogg for appellee. 


Taytor, C. J. The several acts of Assembly on the qualifica- (213) 
tions of jurors, as far back as they can be traced, seem to warrant 
the position that talesmen shall be freeholders of the same description 
with the original panel; and in practice it has always been considered 
that a freeholder in another State only is not qualified. If our own 
laws do not permit our own citizens who are not freeholders in this 
State to serve on a jury, it cannot be considered as the denial of a 
right or privilege to the citizens of another State, who are not free- 
holders here, to consider them disqualified. For, upon the supposition 
that the right to serve on a jury here was claimed by the citizen of 
another State as a privilege or immunity, he must show that it is 
enjoyed by our own citizens not otherwise qualified than himself; other- 
wise it would be a claim, not of privileges equal to but greater than 
those of our own citizens. As the exception was taken by the defend- 
ant and overruled, there must be a 

Per Curiam. New trial. 








(214) 
ADMINISTRATRIX OF UFFORD v. LUCAS.—From Hyde. 


Admissions made to the sheriff by an individual that he had no title to a slave 
on which the sheriff had levied an execution are not conclusive evi- 
dence of the want of title in the person making the admission. Where 
during the pendency of a suit leave is obtained to amend the writ and 
change the form of action, though such amendment be not made on the 
record, if the suit be tried in its amended form, this Court will con- 
sider the amendment as having been actually made. 


From the record transmitted to the Court in this case it appeared 
that the writ was in detinue for a negro slave Lewis, and that during 
the pendency of the proceedings in the court below leave was obtained 
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to amend the writ, but it did not appear from the record that any 
amendment had ever been made. The case was considered and tried 
in the court below as an action of trover. 

It appeared that in 1811 a judgment had been obtained against one 
Bell, on which executions had regularly issued to the coroner of the 
county of Hyde, who, after the death of Bell, levied on the negro Lewis, 
in the possession of one John Ufford, his executor, and on 7 July, 1818, 
sold the same at public sale to one Dukes. 

It was proved on the trial that during the bidding Dukes was sent 
for by Ufford, who was sick at the time; that the bidding was sus- 
pended during his absence, and that on his return Dukes said that 
Ufford directed him to buy, and he accordingly bid off the negro. It 
further appeared that ptevious to the sale Ufford had been heard to 
request Dukes to purchase the negro for him. The coroner testified 
that Dukes paid him about $20 of the purchase money, that the balance 
of it was never paid him by any one, but from a belief that it had in 

some manner been settled by Ufford, he executed to Ufford a 
(215) bill of sale for the negro, and immediately after the sale the 

negro went into the possession of Ufford. Dukes testified that 
Ufford was indebted to him at the time of the sale in the sum of $200; 
that Ufford requested him as his agent to purchase the negro at the 
sale, stating that by the purchase he would be enabled to pay the debt 
of $200, and another debt due one Jordan. Dukes was instructed by 
Ufford to bid to the amount of $375 for the negro, and after the sale 
Dukes, at the request of Ufford, paid to the coroner $50, the amount 
of the execution. The testimony of a witness, Blount, proved that he 
had previous to the sale been requested by Ufford to act as his agent in 
the purchase of the negro, but afterwards Ufford declined his assistance. 
After the sale Ufford requested witness to ascertain what price could be 
obtained for the negro from a trader in slaves then in the place. This 
witness also proved that Dukes demanded from the coroner a bill of 
sale for the negro and that the officer replied it was not then convenient 
to give him one, but that he would do so at some future time; that the 
coroner demanded also of Dukes the amount that the negro sold for, 
and that Dukes replied it was unnecessary to pay the whole money, as 
the surplus would be immediately paid by the coroner to Ufford, to 
whom it belonged. 

The defendant relied on a bill of sale from the sheriff and introduced 
evidence of a judgment against Dukes, obtained in Craven Superior 
Court, and execution thereon, a levy on the negro Lewis by the sheriff 
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on 10 July, 1818, by virtue of said execution and a sale on the 27th 
of the same month, at which defendant became the purchaser. 

A witness, Moore, testified on the part of the defendant that he was 
present at the sale made by the coroner on 7 July; that he asked Dukes 
privately if he was bidding for himself, and Dukes in reply affirmed 
that he was. At this time Dukes was very much involved and 
in desperate circumstances. On the next day Dukes told the (215) 
witness that he had paid the amount of the execution and was 
going to get possession of the negro. On the evening after the sale 
Ufford told the witness that the title to the negro was in Dukes and 
not in himself. Another witness, Jordan, also testified that on 10 July, 
when the sheriff levied on the negro, Ufford told the witness that the 
title to him was in Dukes and urged him to buy of Dukes. The sheriff 
testified that he had several writs of fi. fa. in his hands against Dukes 
and that he could find no property to satisfy them. On 10 July, 
understanding that Dukes had purchased the negro at the coroner’s 
sale, and that Ufford claimed title to him, he asked Ufford if he claimed 
the negro Lewis, to which Ufford replied that he had no claim or title 
to the negro; that Dukes owned him and that he had just informed 
Jordan of the same fact. The negro was then levied on as the property 
of Dukes, and on 27 July, the day of sale, Ufford told the sheriff that, 
notwithstanding the former declarations made by him, Dukes had no 
interest in the negro further than to sell him and pay himself the 
amount of the debt due from Ufford to him. Ufford forbade the sheriff 
to sell, but produced no bill of sale to himself. The deputy of the 
sheriff swore that he made the levy on the negro, who was at the time 
in the field of Ufford, but unemployed. Ufford never in the presence 
of this witness claimed the negro, and did not object to the levy. 

The court instructed the jury that if they believed the conveyance 
taken by Ufford was intended fraudulently to cover the property of 
Dukes, the defendant was entitled to a verdict; on the contrary, if they 
believed it was fair and bona fide, the plaintiff ought to recover. 

The jury found a verdict for the plaintiff, and defendant obtained 
a rule to show cause why a new trial should not be granted. The rule 
was discharged, and from the judgment rendered pursuant to 
the verdict the defendant appealed to this Court. (217) 


Mordecai and Rodman for defendant. 


Per Curtam. Whether the title to the slave was in Ufford or Dukes 
depended on much conflicting evidence, which was fairly summed up 
and left by the judge to the jury. Their verdict ought not to be dis- 
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turbed, unless the evidence preponderates very strongly against it, 
which we do not perceive that it does. The jury probably knew the wit- 
nesses and were able to judge of their credibility. Neither were the ad- 
missions of Ufford conclusive against his title; they formed a circum- 
stance fit to be weighed and estimated with the other circumstances. The 
parties having agreed to amend, and all the proceedings after the agree- 
ment being in trover, we must consider it the same as if an actual 
amendment had been made; and so it must have been viewed by 
(218) the parties, for the evidence of it is contained in the proceedings 
up to the rendition of the final judgment. 
Per Curiam. No error. 


Cited: Barnard v. Etheridge, 15 N. C., 296; Holland v. Crow, 34 
N. C., 280; 8. v. Yellowday, 152 N. C., 79. 








From 





DeN ON Demise oF SLADE & HAUGHTON v. GREEN & RYAN. 
Chowan. 
1. The utmost extent of the decisions in cases of boundary has been to per- 


mit marked lines or corners to be proven or shown when such marked 
lines and corners were not called for in the deed. 


2. This rule violates principle, but it is now too late to vary it; but this 
Court will not go further into error and permit parol evidence to con- 
tradict or vary the description where there is no mark or vestige left; 
and, therefore, where a deed calls for a course from a point on a river 
different from the course of the river, and not calling for it, parol evi- 
dence shall not be received to vary the description and show that the 
line actually run at the time of the grant was the river. 


Esectment. The points in controversy arose on the title and boun- 
daries of the defendants, who claimed the lands under a grant from the 
State to Jonathan Jacocks, dated in 1786. The grant was regularly 
authenticated by the seal of the State, with the signature of the Gov- 
ernor, and countersigned by the Secretary, J. Glasgow. The only 
evidence that the grant had ever been recorded was an indorsement on 
it in the following words: “No. $1, Jonathan Jacocks, 300 acres, Bertie 
County. Recorded in the Secretary’s office. A. Phillips, P. Sec. Reg- 
istered B. N. P., 14 B. Amos Turner, P. R., Bertie Co.” On the 
part of the plaintiffs it was objected in the court below that the grant 
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should not be read, on the ground that there was not sufficient evidence 
that it had been recorded. The court overruled the objection and the 
grant was read. 

The description given of the lands in the grant was as follows: “A 
tract of land containing 300 acres lying and being in our county of 
Bertie, in an island in Roanoke River known by the name of 
Huff’s Island; beginning at a small cypress at the thoroughfare, (219) 
then running S. 55 E. 40 poles up Middle River to a persimmon 
tree, then S. 14 E. 52 poles to a large cypress, then S. 28 W. 98 poles 
to a cypress, then S. 26 W. 114 poles to a cypress, then S. 14 E. 171 
poles to Roanoke River, then N. 25 E. 98 poles, then N. 22 E. 118 poles, 
then N. 12 E. 530 poles, then along the thoroughfare to the beginning, 
as by the plat hereunto annexed will appear.” The thoroughfare is a 
natural boundary, being a water communication connecting East River 
and Middle River, two branches of the Roanoke. It appeared from the 
plat annexed to the grant that the last line but one was a straight line 
running N. 12 E. 530 poles to the thoroughfare, while. the river did 
not run that course, but various courses, and it was contended that the 
line should run N. 12 E., from the termination of the preceding line, 
agreeably to the terms of the grant and plat. The defendants then 
offered in evidence the declarations of one of the chain-carriers named 
in the original survey who was dead, as to the courses actually run at 
the time, from which it appeared that the courses of Roanoke, and 
Middle rivers were run, and not the course called for by the grant. 
The introduction of this testimony was opposed on the ground that 
parol evidence was inadmissible to contradict, vary, or explain the 
grant and description in the original plat, but was received by the court, 
and a verdict was found for the defendants. A rule was obtained to 
show cause why a new trial should not be granted, and on argument 
was discharged, and a judgment was rendered pursuant to the verdict, 
whereupon plaintiff appealed. 

Hogg for appellant. (220) 
Seawell for appellee. 


Henperson, J. This evidence, if admitted, must be upon (224) 
some new principle, for there is nothing dehors the deed to 
create an ambiguity. It does not resemble that class of cases where 
there is a line or a corner or a marked terminus called for which does 
not correspond with the course and distance mentioned in the deed. 
Upon such being shown by parol evidence, or upon an inspection or 
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an examination of the lands themselves, an ambiguity is created which 
may be explained by parol. This is not to vary or contradict the deed, 
but to explain the ambiguity arising from the double description. 
Upon this principle Person v. Roundtree, 2 N. C., 378, and 1 N. C., 69, 
and Haton v. Person may be explained, and numerous others of the 
same class. In Person v. Roundtree, the oak called for at the termi- 
nation of the first line was actually south of the point of departure, 
which was designated by being marked as a corner, and there being 
a line of marked trees leading directly to it and corresponding in 
distance. The line running from it to the next corner was also marked 
aud the corner ascertained. The next course and distance carried you 
to the creek, which was called for in the original grant. This am- 
biguity permitted the introduction of parol evidence to explain it. 
And, there being no line running north (the course called for in the 
patent) from the beginning, nor any marked trees, nor any oak or 
other marked tree at the termination, nor any line of marked trees 
from the termination of the first line, or any other line on the north 
corresponding with those called for in the deed, parol evidence was 
admitted, and the stronger description prevailed, that is, the course 
yielded to other marks of locality. But it must be confessed, however 
much to be lamented, that our courts have permitted parol evidence 
to contradict a deed. But the furthest they have gone is to permit 
marked lines and corners to be proven or shown when such marked 
lines and corners were not called for in the deed. Thus, where course 
and distance only are given in a deed, without reference to marked 

lines or corners, parol evidence has been admitted to vary that 
(225) course and distance by showing marked lines and corners, which 

is in fact contradicting a deed by parol without there being an 
ambiguity; for in this case the deed refers to no such marks or bounda- 
ries as it does in those cases where not only course and distance are 
given, but marked lines and corners are called for. And it is now too 
late to vary the rule. But I am not disposed to go further into error 
by analogous reasoning, and to permit parol evidence to contradict or 
vary the description where there is no mark or vestige left. In the 
former cases there are some checks to frauds and perjuries, to wit, the 
marked lines and corners. In the latter there are none. For the former 
the courts of justice had something like an excuse arising from our 
processioning laws, which require the processioners to observe natural 
boundaries in the first place, marked lines and corners in the second 
(meaning, no doubt, when called for in the deed), and course and 
distance in the absence of the other two, and from our laws directing 
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surveyors to mark the lines and corners in surveying vacant and unap- 
propriated lands. But I can see no plausible grounds for the admis- 
sion of the evidence in the present case. It would place the boundaries 
of our lands at the mercy of perjured, ignorant, or forgetful men. And 
I do not think a stronger illustration can be given of the propriety of 
rejecting the evidence than the facts apparent upon this record. When 
running on the gut or thoroughfare, that thoroughfare is made the 
boundary. In this the surveyor was obeying the injunctions of the 
act. -A boundary was at hand, and he availed himself of it in his 
description. When running next to the river, the lines are described 
by courses and distances, and they are numerous and tedious. For, 
had he designed to have made the river the boundary, the same causes 
which induced him to call for the gut would have induced him 

to call for the river. I therefore think the evidence should not (226) 
have been received. 

There is another objection made in this case, that the grant to the 
defendants for the land in dispute was not registered in the Secretary’s 
office under Laws 1777, ch. 1, see. 11. It is directed to be registered 
there, but it is made the duty of the Secretary to have it done, and 
the grantee ought not to be injured by his neglect. By the same section 
it is made the duty of the grantee to have it registered in the county 
where the land lies, and in case of neglect it is declared void. But this 
penalty is not referable to the first part of the section, which directs 
registration in the Secretary’s office. That would be inflicting the 
punishment upon the innocent which is due to the guilty. Wherefore 
I am of opinion that this objection cannot be sustained. But there 
should be a new trial upon the point first noticed. 


Hazt, J., and Tayror, C. J., concurred. 

Pex Cvrtiam. New trial. 

Cited: Reed rv. Shenck, 14 N. C., 69; Van Pelt v. Pugh, 18 N. C., 
212. 








DEN ON DEMISE oF TATUM v. SAWYER & PAINE.—From Pasquotank. 


1. Lands covered by navigable waters are not subject to entry under the 
entry law of 1777. s 


2. It is the legitimate object of a particular description in a grant to desig- 
nate with more certainty and precision what the parties suppose to be 
vague and ambiguous in the general one; and, therefore, wherever the 
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particular description restrains the general one to natural boundaries 
upon those boundaries being shown, the general description is confined to 
them. 


Tue lessor of the plaintiff claimed title under a grant from the State, 
bearing date 21 June, 1819, conveying certain lands in Currituck 
County, near Currituck Inlet, or Betsy’s Shoal. The defendants claimed 

title under a grant issued 2 December, 1807, to Thomas Williams, 
(227) Joseph Ferebee, and John Williams, in the following words: 

“A tract of land containing 350 acres, lying and being in the 
county of Currituck, known by the name of Betsy’s Marsh or Island, 
beginning at Herring Gut, the beginning place of John Humphrey’s 
entry, running N. 79 E. 6 chains and 30 links, thence S. 86 E. 5 chains, 
thence 8S. 68 E. 40 chains to a turn in South Channel, then N. 13 E. 
70 chains to a point opposite North Point, then S. 80 W. 40 chains 
along North Channel, then S. 69 W. 48 chains, then S. 58 W. 5 chains, 
then S. 32 W. 35 chains to the great shoal at the head of the channel, 
thence te the first station.” 

It was proved that from 1777 up to the present time the land to the 
westward of B. Channel, on the annexed diagram, has always been 
known by the name of Betsy’s Marsh, while that to the eastward of the 
same channel, including the plaintiff’s grant, has been called Betsy's 
Shoal; and also that the whole marsh on which plaintiff’s grant lies 
has formed gradually since the year 1802, up to which time it was a 
sandy beach, always covered at flood tide and dry at ebb. 

Tt also appeared in evidence that the plat annexed to the defendant’s 
grant was not an actual survey, but had been made by direction of the 
grantees from some former plat cf the same land. John Williams, and 
Thomas Williams, who was one of the grantees in defendant’s grant and 
also named in the survey as one of the chain-carriers, proved that in 
the year 1800 the county surveyor actually surveyed the land, and in so 
doing extended the chain around the marsh now claimed by plaintiff; 
that this survey was made for John Williams and Joseph Ferebee, but 
that no grant issued thereon. The county surveyor proved that he did 
include in his survey the land now claimed by the plaintiff, but in 

making the plat he was directed by Williams and Ferebee to 
(228) leave out the easternmost part of the land by drawing a line 

from the turn in South Channel N. 24 E. to a point nearly 
opposite North Point; that he did so, and thereby excluded the land 
granted to and claimed by the plaintiff. The term marsh, it was 
proved, is applied only to such land as is covered with salt grass, and 
not to that entirely destitute of vegetation. 
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For the defendant it was insisted below: 

1. That the land included in the plaintiff’s grant was not subject to 
the entry laws, as it was not land when the act of 1777 regulating en- 
iries was enacted. 

2. That the grant under which the defendants claimed, being a con- 
veyance of Betsy’s Marsh or Island, subsequent description was un- 
necessary, and the whole island passed. 

3. That the plaintiff’s grant was made by accession to the defendants’ 
lands, and therefore pertained to them. 

The presiding judge instructed the jury: 

1. That the marsh claimed by plaintiff was subject to the entry 
laws passed in 1777. 

2. That no accession could belong to the defendants, except such as 
was made since 2 December, 1807, the date of the grant under which 
they claim; that if the jury believed that the plat made for the grant 
under which the defendants claim was not intended by the surveyor 
and grantees to cover the lands claimed by the plaintiff, and which 
were not included within the defendants’ grant or plat, that it did not 
cover contrary thereto. The jury found a verdict for the plaintiff, and 
a rule to show cause why a new trial should not be granted having 
been discharged, judgment was rendered pursuant to verdict, and 
the defendants appealed to this Court. (229) 


/ North Point. 


> 








Henverson, J. Lands covered by navigable waters are not subject 
to entry under the entry law of 1777, not by any express prohibition 
in that act, but, being necessary for public purposes as common high- 
ways for the convenience of all, they are fairly presumed not to have 
been within the intention of the Legislature. But when the cause of 
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that exemption ceased to operate, the exemption itself ceased; and they, 
like the other vacant lands of the State, became the subject of entry. 
The next objection is that the description contained in the defend- 
ants’ patent covers the whole of Betsy's Marsh or Island, notwithstand- 
ing the particular description given of the abuttals and boundaries of 
the grant. This would be to deny to the particular description its 
legitimate office; for it is the object of a particular description to 
designate with more certainty and precision what the parties suppose 
to be vague and ambiguous in the general one. The only limitation 
or restriction is that it must not totally contradict it. Its 
(230) identity should be plain and capable of ascertainment. In this 
ease it restrains the general description to natural boundaries; 
and (independent of the parol evidence) upon the situation of those 
natural boundaries being shown, the general description would be 
limited and confined to them. Tut the parol evidence which is offered 
in its support is not contrary to the grant, but in affirmance of it, and 
points out very clearly the reason why the particular description was 
introduced, to wit, the ambiguity (as to their opinion of the extent of 
Letsy’s Island) which a location of the patent upon the lands would 
produce. And although I am not satisfied with that part of the charge 
of the court which informs the jury that if they believe it the intention 
of the surveyor not to include the lands in controversy within the de- 
fendants’ survey, that they would not be included contrary thereto; 
for it is not the presumed or probable intent of the surveyor or the par- 
ties which should govern the court or jury in ascertaining the bounds 
of a patent, but the actual description given in the survey or grant; 
yet, as the verdict is right upon the whole of the evidence, and every 
part thereof, it would be useless to award a new trial, for the result must 
be the same. As to the evidence given of the meaning of the word 
marsh, it may be observed that the meaning of words which are peculiar 
to a particular part or section of the country may be shown by wit- 
nesses, but not so as to words in genera) use throughout the State. 
They must be understood alike in all places. This bemg a word in 
general use, cannot have a local or sectional meaning put upon it by 


parol testimony. 
Per Curiam. . No error. 


Cited: Ward v. Willis. 51 N. C., 184. 
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(231) 
DEN ON Demise oF THE HEIRS OF TATE v. GREENLEE.—From Burke. 





Where the subject-matter of a grant is within the power of the public officer 
who makes it, the grant shall not be invalidated, when it comes inci- 
dentally before the court, by anything dehors the grant. Aliter where 
its validity is put in issue ex directo, as on a sci. fa. to repeal it. 


EsrcrMENT, in which the evidence of title on the part of the lessors 
of the plaintiff was a grant issued to William Tate on 23 November, 
1802. The defendant offered to prove that William Tate, the grantee, 
was the surveyor of the land, and that the plat and certificate attached 
to the grant were in the handwriting of said grantee, with the excep- 
tion of the signature of the county surveyor. The certificate was in 
these words, “Certified by Wm. Tate, D. S.; Robert Logan, C. 8.” The 
evidence was rejected by the court, and a verdict was returned for the 
plaintiff. A rule for a new trial was obtained, and afterwards dis- 
charged by the court, and judgment rendered for plaintiff. The de- 
fendant appealed to this Court. 


Henperson, J. Where the subject-matter of a grant is within the 
power of the public officer who makes it, the grant shall not be invali- 
dated when it comes only incidentally before the court (as in a trial 
of ejectment) by anything dehors the grant. But I cannot bring my- 
self to believe, if the cause of its nullity is apparent upon its face, that 
the court must shut its eyes against the defect and declare the grant 
to be valid. But if, in such case, parol or other evidence dehors the 
grant is offered, it should be rejected; not because the grant, if true, 
is not sufficient to avoid it, but that the party comes unprepared to 
resist or to controvert it. But where the validity of a patent is put 
in issue ex directo, as on a scire facias to repeal it, there such fact may 
be proved by any competent evidence; nor is the doctrine first 
advaneed above at all impugned in those cases where patents for (232) 
new inventions upon trials at law are declared void; for the 
patent, or its substance, is stated in the pleadings, and therefore its 
validity comes ex directo before the court. For this reason, I think the 
parol evidence was properly rejected, and that the rule for a new trial 
should be refused. 

By tue Court: No error. 


Cited: Gilchrist v. Middleton, 107 N. C., 679. 
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Dor ox Demise or STAMPS anp Orners v. IRVINE.—From Caswell. 


An execution binds property in the hands of the defendant and all others 
claiming under him from the teste. , 


E,ectmeEnt for a lot of land in the town of Milton. The facts of 
the case were as follows: One James Daniel, being seized and possessed 
of the lot in questicn, became indebted to the Rank of New Bern, and 
for the payment of this debt the defendant Irvine became security. A 
judgment was obtained at the instance of the bank against said Daniel 
in the county court of Caswell, which met on the second Monday of 
October, 1820. On the 1st of November following, a fi. fa. issued 
on said judgment, which was tested on the second Monday of October. 
By virtue of this fi. fa. the sheriff levied on the property in dispute 
and returned the execution to January, 1821. A writ of venditioni 
exponus was then issued, under which the sheriff exposed the lot to 
sale, and the lessors of the plaintiff beeame the purchasers. James 
Daniel, for the purpose of indemnifying his surety, the defendant 
Irvine, on 17 October, 1820, which was subsequent to the judgment 

obtained in Caswell County court, conveyed the land, which is 
(233) the foundation of this suit, to one Ogilby, in trust to indemnify 

Irvine; and Ogilby, as trustee, conveyed the same to the defend- 
aut Irvine, after January, 1821, but previous to the sale by the sheriff 
under the writ of venditioni exponas. A judgment was rendered for 
the plaintiff in the court below, whereupon the defendant appealed. 


Murphey for appellant. 
Rufin for appellee. 


The case was submitted without argument. 


Haut, J. The execution binds the property in the hands of the 
defendant, and all others claiming under him, from the time that it 
bears teste. 1 Term, 729; 1 Salk., 320; 1 Ld. Ray, 252; 1 Comyn’s, 35; 
16 East, 278, note. T therefore think the rule for a new trial should 
be discharged. 

By tHe Court: No error. 


Cited: Palmer v. Clarke, 13 N. C., 357; Deaver rv. Rice; 20 N. C., 
569; Iarding v. Spivey, 30 N. C., 65. 
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DoE ON THE DEMISE oF THE TRUSTEES OF THE PROTESTANT EPISCO- 
- PAL CHURCH OF NEWBERN v. THE TRUSTEES OF THE NEWBERN 
ACADEMY.—From Craven. 


A possession of thirty-five years under an act of the Legislature gives good 
title in law, even though such act be unconstitutional. 


EsectMENtT, brought to recover possession of a lot of land in New 
Bern. The lot was, prior to the year 1776, purchased and granted for 
the support of the ministry of the Protestant Episcopal Church of 
New Bern. The lessors of the plaintiff occupied the lot as a glebe 
under this grant until the year 1787, when the defendants entered into 
possession thereof, and have continued in the possession ever 
since, claiming title under an act of the General Assembly passed (234) 
in 1786, which after a recital in the preamble that the lot of 
land in New Bern, commonly known by the appellation of the glebe, 
would tend to increase the funds of the academy in said town if the 
same were vested in the trustees thereof, proceeds to enact that the same 
be vested in the said trustees, and authorizes them to take possession 
of the same. The above statement of facts was submitted, by the con- 
sent of parties, to the court below, with the question arising thereon, 
viz.: Whether the plaintiffs were barred of their right by the act of 
limitations? The court decided that they were so barred, and rendered 
judgment for the defendants accordingly. The plaintiffs appealed to 
this Court. 

The case was submitted, without argument by Hawks for the ap- 
pellant, and Gaston for the appellee. 


Per Crriam. A possession of thirty-five years under an act of 
Assembly must doubtless be considered a good title in law, according 
to the reason of all the decisions which have been made touching color 
of title. It is not perceived on what ground any valid objection could 
be made to it; for every presumption is to be made in favor of an act 
of the Legislature, and supposing it to be unconstitutional, non constat 
that this was known to the defendants, and it still afforded a color of 
title. The judgment must be 

Per Curiam. Affirmed. 


Cited: Kron v. Hinson, 53 N. C., 348; McConnell v. McConnell, 
64 N. (., 344; Ellington v. Ellington, 103 N. C:, 58; Neal v, Nelson, 
117 N. C., 405; Burns v. Stewart, 162 N. C., 366. 
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(235) 
Dor oN Demise oF GWYN & WAUGH v. STOKES & WELBORN.—From 
Wilkes. 


1. A. and B. are in possession of the same land adversely to each other. 
While in this situation a deed for the land is executed to A. by C., who 
has both possession and title. A. then having thus acquired title to the 
land, the law adjudges his possession the rightful one; and an ac- 
knowledgment by C. under these circumstances, at the time of executing 
the deed to A., that B. has the possession, shall not be sufficient to de- 
stroy the title made by his deed to A. 


2. The maxim, “Nemo audiendus est suam turpitudinem allegare,” does not 
apply, at least, to instruments not negotiable. 


EsectMENtT, in which the lessors of the plaintiff made title under a 
grant issued 3 March, 1779, and by a regular succession of conveyances 
showed the title to be in one Joel Chandler on 1 August, 1812. They 
then produced a deed from Joel Chandler to James Gwyn, one of the 
lessors, and to David Waugh, who afterwards died, having devised his 
interest in the land to William P. Waugh, the other lessor of the plain- 
tiff. It was proved that the land had been in the uninterrupted pos- 
session of some one of those through whom plaintiff deduced his title 
from 1779 until November, 1814. The defendants offered no evidence 
of title on the trial below, but introduced the deposition of Joel 
Chandler, from which it appeared that the deponent lived formerly 
on the lands in dispute, which were claimed by the Moravians; that 
in consequence of having heard that the defendants Stokes and Welborn 
had an indisputable title to the lands under the Moravians, deponent 
offered them for sale at a price much below their value, and accordingly 
contracted with James Gwyn, Jr., and David Waugh for the sale of 
the lands on the following terms: Deponent, upon the payment to him 
of $100 by Gwyn and Waugh, was to convey to them all the title which 

he had to the lands, but was not to deliver to them the possession 
(236) thereof. On the day on which deponent removed from the 

lands the defendant Welborn came to the house of deponent on 
the lands and offered deponent ten dollars if he would say he (de- 
ponent) had no possession when he removed from the lands. Welborn, 
in a very short time after deponent left the house, took possession 
thereof; and soon after, on the same day, Gwyn and Waugh came to 
the house and found Welborn in possession of it. Having failed in an 
attempt to force Welborn out of possession, they asked deponent 
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if he would execute to them a conveyance according to the contract 
made between them. Deponent did execute to them such a conveyance, 
remarking to them at the time that they perceived Welborn had ob- 
tained actual possession of the lands in question and claimed them 
under the Moravians. The plaintiffs then proved by one of the sub- 
scribing witnesses to the deed from Chandler that, on entering the 
house on the day alluded to in the deposition, he found there the de- 
fendant Welborn, employed in fastening the windows of the house, who 
proposed to witness to become his tenant; that on leaving the house 
he saw Gwyn and Waugh, who, together with Chandler, came into the 
portico of the house, when the deed was executed by Chandler; that at 
this time Welborn was in the house and knew that the party was in 
the portico, but made no objection to their coming on the land or into 
the portico, simply remarking to Chandler that it behooved him to be 
careful of his acts. Chandler’s wagon was then standing at the door, 
loaded preparatory to his removal. The plaintiffs objected to the 
reading of Chandler’s deposition, but the court overruled the objection. 

On this evidence a verdict was returned for the defendants, and 
plaintiffs moved for a new trial. The motion was overruled, judgment 
rendered pursuant to the verdict, and the appeal of the plaintiffs pre- 
sented the case to the consideration of this Court, where it was sub- 
mitted without argument. 


Haut, J. The plaintiff’s title, I think, is satisfactorily made (237) 
out from the first grantee. No objection is made to it before 
the deed from Chandler to them at which time it is alleged Welborn 
had an adverse possession, and on that account that deed conveyed no 
title. 

It appears that Welborn had possession of the house at the time the 
deed was executed to Gwyn and Waugh, but it also appears that Gwyn 
and Waugh were upon the land at the same time, and they were 
all upon it by the consent of Chandler, and while in this situa- 
tion the deed was executed to the plaintiffs; they then had title 
to the land, and having title the law adjudges their possession the 
rightful one. For this reason I think the rule for a new trial should 
be made absolute. With respect to Chandler’s deposition, I see no 
reason why it should not have been read. It was offered by the de- 
fendants; if Chandler had warranted the land to the plaintiffs, and it 
proved anything in favor of the defendants, he would have been giving 
evidence against his own interest. The maxim, nemo audiendus est 
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suam turpitudinem allegare, does not apply, at least, to unnegotiable 
instruments, 


Taytor, C. J., and Henperson, J., concurred. 

Per Curt. ' New trial. 

Cited: Gwyn v. Wellborn, 15 N. C., 313; Judge v. Houston, 34 
N. C., 115. 





BLOUNT v. PATTON.—From Buncombe. 


A will was executed in Tennessee, and from the certificate of probate on the 
exemplified copy produced here, it appeared that but one witness swore 
that he subscribed the will as witness in the presence of testator, and 
the other witness to the will did not appear to have been sworn at all. 
Held, that such will should not be read in evidence. 


Trespass, quare clausum fregti, im which it was necessary for the 
plaintiff to show title to the land in dispute. The title set up was a 
devise to the plaintiff in the will of John Strother of the State 
(238) of Tennessee. The execution of the will appeared to be attested 
by two subscribing witnesses, and an exemplified copy thereof 
was produced in the court below, with a certificate of probate in the 
following words: “The last will and testament of John Strother, 
deceased, being exhibited in open court, was proven thus: John Drake, 
one of the subscribing witnesses, being sworn, says that he believes the 
testator was in his right mind at the time he executed said last will 
and testament, and that he subscribed his name as such in the presence 
of the testator. Ordered by the court that it be recorded at length.” 
The court below instructed the jury that the probate of the will as 
certified was not sufficient to convey real property under the laws of 
North Carolina, and a verdict was accordingly rendered for the defend- 
ant. A motion for a new trial on the ground of misdirection as to the 
certificate of probate was disallowed, and judgment having been ren- 
dered for defendant the plaintiff appealed to this Court. 


Gaston and Seawell in support of the motion. 
Wilson contra. 


(239) Taytor, C. J. Whether the probate offered in this case is 
admissible evidence depends on the construction of several acts 
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of Assembly passed on the subject, and the just application of some 
legal principles, the observance of which is important to the security 
of -property. 

A comparison of section 11, ch. 204, Laws 1784, with section 5 of 
29 Car. 11., ch. 3, will show beyond controversy that our Legislature 
had that in view; and that, with the exception of the number of wit- 
nesses, the omission of the word “attested,” and the adoption of that 
part of the Stat. 23 Geo. I1., which renders void a devise to a 
witness, it was their design to avail themselves of so much of (240) 
the said statute as prescribes the essentials in executing a will. 

Wherever title to land is claimed under a devise by that statute, the 
devisee must produce the original will in court, and establish its execu- 
tion by proof in the manner required by law. But in this State 
probates are received in evidence, and attested copies of wills are made 
testimony, except where fraud or irregularity is suggested; and in such 
cases the original will must be exhibited. As the probate of a will 
upon the trial of an ejectment can be admissible evidence solely upon 
the ground that the county court receiving it admitted the will to 
record upon proper proof of its execution according to the act, it 
follows that the cases decided upon 29 Car. IT. relative to the execu- 
tion of wills must furnish criteria by which to ascertain whether a 
probate in this State has been properly received. There is no other 
sure way of enforcing the statute; since if every probate were admis- 
sible, the effect would be to repeal it, and thereby to leave to the county 
courts to pronounce on the manner in which a will shall be proved, 
whether bv a witness or by evidence of the handwriting. 

The effect of the act of 1784 is to prevent the court from seeing the 
intention of the testator to dispose of his real estate, if in truth he has 
not done it with the solemnities enjoined by the statute. It is true 
that the court cannot read a will without the words “real estate” in it, 
but the act of 1784 binds them to say that if a man by a will unattested 
by two witnesses gives his real estate he did not mean to give it all. 
2 Ves., Jr., 652. ; 

Where a will is not contested, one of the subscribing witnesses is 
sufficient to have it recorded; and so upon the proof of a will, upon a 
trial at law, one of the witnesses is sufficient to establish it. 1789, 
ch. 30. 

By ascertaining what facts and circumstances such witness (241) 
is required to prove for that purpose, it will be readily seen what 
proof is necessary to admit the will to record. Besides the sanity of 
the testator and his signing or acknowledgment, both of which are 
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shown in this case, it is also necessary to prove the subscription of the 
witnesses in the testator’s presence. 

But although one witness is sufficient to prove the will, yet it is 
necessary for that one to prove all that is necessary to establish its 
validity. Holt, 744. And if the other witnesses even refused to 
verify their attestation, the proof of their handwriting is sufficient, 
if only one witness proved the other circumstances of the execution. 
Lord Cainden, speaking of the method of proof in a vourt of common 
law, says: “One witness is sufficient to prove what all three have 
attested, and though that witness must be a subscriber, yet that is owing 
to the general common law rule that where a witness has subscribed an 
instrument he must always be produced, because he is the best evidence. 
This, we see, in common experience, for after the first witness has been 
examined the will is always read.” 

The objection that no notice is taken in the subscription of the fact 
of its having been done in the presence of the testator is not valid, 
for that ceremony is not required by the act of 1784, and whether it 
were so expressed or not, it must be proved to have been so done to the 
jury, under 29 Car. IT., and now by analogy to the county court. Tis 
nt has been directly decided. Comyn, 531; 2 Strange, 1109. 

It then appears from the probate that a will of real property has been 
proved only by one witness; and there is no ground to presume either 
that proof of his subscription in the presence of the testator or of any 
subseription by the other witness was made to the court directing the 
probate, which, if so made in this State, would be clearly inadmissible 
in evidence. For the act requires the subscription of the witnesses 

to be made in the presence of the testator, for the purpose of 
(242) guarding against fraud, and to prvent the substitution of a false 
will in the place of the true one. 

[ think it by no means probable that a probate of this kind would 
be deemed admissible in Tennessee, where the act of 1784 has been in 
force. But even if the law be altered, and a will of land attested by 
only one witness is sufficient to pass the title to land there, it can have 
no effect upon a title to land in this State; for it is a principle founded 
in reason, and confirmed by an uniform current of authorities, that a 
title to land ean be acquired and Jost only in the manner prescribed by 
the law of the place where such land is situate. Every person, says 
Lord Kenyon, having property in a foreign country may dispose of it in 
this, though, indeed, if there be a law in that country directing a par- 
ticular mode of conveyance, that must be adopted. 4 Term, 492. And 
the devise of land must necessarily depend upon the law of the country, 
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for where an Englishman, being beyond sea, made a will disposing of 
land in England, it was held void because it had but two witnesses. 
2 P. Wms., 290. A writer on the civil law whose decision on this sub- 
ject is often quoted with approbation maintains that a State affixes 
certain rights to the dominion of real property and is therefore inter- 
ested in its disposal, and could not, without great inconvenience, suffer 
it to be conveyed with its incidental rights by the laws of another and 
contrary to its own laws. 2 Huberus, 13; 1 Tit., 3. 

In opposition to these principles and authorities, it would be giving 
a loose and mischievous construction to chapter 23, Laws 1802, to 
consider it as giving validity to deeds and wills executed in other States 
tor land in this, and thereby to repeal all our acts which so 
anxiously prescribe the medes of transfer in all cases where (243) 
they happen to conflict with the laws of other States. 

But its only object was to authenticate the copies of those instru- 
ments, such as they are—not to decide upon their legal efficacy or opera- 
tion, but to leave that to the courts where a title might be controverted. 
This, I think, is conclusively shown by two expressions in the act itself: 
one is that a copy from another State can only be received where the 
original deed or will cannot be obtained to register in the county where 
the land lies; hence the copy, to be admissible in evidence, must be of 
such a deed or will as would be admitted to record in this State. This 
test, applied to the copy offered here, effectually excludes it; for it has 
been shown that a will so proved could not be admitted to record in 
this State. And the conclusion of the act points to the same criterion, 
“Tt shall be admitted in the same manner as a copy from any of the 
registers’ or clerks’ offices” in this State. 

The Constitution of the United States and the Act of Congress ot 
1790, ch. 11, which have also been relied on in favor of this probate, 
do not advance the argument in its support. The act, after providing 
for the mode of authenticating the records and judicial proceedings of 
the State courts, declares “that they shall have such faith and credit 
given to them in every court within the United States as they have by 
law or usage in the courts of the State from whence the said records are 
or shall be taken.” Admitting that a court in Tennessee should be 
called upon indirectly to decide upon the title of land in this State— 
for directly it could entertain no jurisdiction in the case—the estab- 
lished principles of judicature would necessarily lead to the inquiry, 
how land is devisable in this State, and upon ascertaining that two 
witnesses are necessary the probate now offered would be rejected there. 
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For these reasons I am satisfied that the evidence was prop- 
(244) erly rejected, and that a new trial ought not be awarded. 


Haut, J. By Laws 1784, ch. 204, see. 11, no last will or testament 
shall be good or sufficient, either in law or equity, to convey or give 
any estate in lands, ete., unless such will shall have been written in the 
testator’s life and signed by him, ete., and subscribed in his presence 
by two witnesses at least, no one of which shall be interested in the 
devise of said lands. 

This is a general law and embraces the case of all wills wherever 
made in which lands are devised that lie within the limits of this State. 
It belongs to the Legislature to make such regulations as to them may 
seem right as to the titles of land within the State. 

By Laws 1784, ch. 225, all probates of wills in the county courts 
shall be sufficient testimony for the devise of real estates, and attested 
copies of such wills, or the records thereof, by the proper officer shall 
and may be given in evidence in the same manner as the originals. 
By this act ample provision is made for giving in evidence all wills 
made within the State, and by the act of 1802, ch. 623, prevision is 
made for giving wills in evidence, which may be made without the 
limits of the State, as follows: “A copy of the will or deed, after the 
same has been proved or deposited agreeably to the laws of the State 
where the persons died or made the same, being properly certified, either 
according to the act of Congress passed in May, 1790, or by the proper 
officer of said State, ete., that then the said copy shall be read as 
evidence in the courts of this State, and shall be admitted in the same 
manner as a copy from any of the registers’ or clerks’ offices therein.” 
In this case there is no objection made to the authentication of the 
will of John Strother, but it is objected that it has been proved by but 

one witness, and the proof made of its execution by that witness 
(245) is set forth rerbatim, and the idea is excluded that it was proved 

by that witness in any other way. There is no ground on which 
to infer that this witness proved that the other witness subscribed his 
name in that character in the presence of the testator, and I think the 
objection a good one. I think the Legislature intended by the act of 
1802 to point out the way in which wills made out of the State should 
be authenticated, but not to give validity to them, or, in other words, 
to repeal the act. of 1784 requiring two witnesses, provided they were 
not made conformably thereto. This would be to require less proof of 
wills made without the State than of those made within it. I think 
they intended that the will might be read when properly authenticated, 
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but not to give validity to a devise of lands unless made agreeably to 
the law of the land. It has been thought in argument that chapter 308, 
Laws 1789, probably had some bearing on the case. That act declares 
that a written will with witnesses thereto shall be proved by at least 
one of the subscribing witnesses. The title of that act is, “An act to 
amend an act entitled an act concerning proving of wills, etc., passed 
in the year 1715.” It points out the place and manner of proving 
wills, as above stated, and makes many regulations concerning the 
estates of deceased persons not connected with the present question. 
It never once speaks of the act of 1784 requiring two witnesses to a 
will, and I cannot bring myself to believe that the Legislature, by any- 
thing they have there said, intended to repeal it. Indeed, I think the 
two acts may stand well together, for, by the latter act, if the will is 
proved by one witness, who also proves that another subscribed as a 
witness, as the law requires, the act of 1784 is satisfied; besides, if it 
should be proved only by one witness, it would be sufficient to pass 
personal property, and on that account the will should be admitted to 
record. But in case the will is contested, the act of 1789 goes 
further than the act of 1784; it then requires the production of (246) 
all the living witnesses, if to be found. 

For these reasons, believing that the act of 1784, requiring two wit- 
nesses to a will of lands, whether made within or without the State, has 
not been repealed, I think the rule for a new trial should be discharged. 


Per Curtam. No error. 


Cited: Morgan v. Bass, 25 N. C., 245; In re Thomas, 111 N. C., 
413; Moody v. Johnson, 112 N. C., 800; Watson v. Hinson, 162 N. C., 
79. 





THE STATE v. ARMFIELD & WRIGHT.—From Surry. 


An officer cannot break open an outer door or window to execute civil process; 
and if the door be partly closed by those within, who are resisting the 
entrance of the officer, and be not entirely shut, the officer is guilty of a 
trespass should he oppose them with force, and thereby gain an entrance. 


Inpictment for a forcible trespass in breaking and entering the 
dwelling-house of one William Patterson, the case presenting the fol- 
lowing facts: 
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The defendant Wright was a constable, and had in his hands writs of 
fi. fa. against the property of William Patterson at the suit of the other 
defendant, Armfield. Wright, accompanied by Armfield, went towards 
the house of Patterson for the purpose of making a levy, when a mem- 
ber of the family of Patterson, seeing their approach, jumped into 
the house, and, for the purpose of preventing the entrance of the de- 
fendants, attempted to shut the outer door and while in the act of 
shutting it, but before it was entirely closed, the defendant Wright 
pushed against the door and entered the house. The door was so far 
closed that it could not have been opened without the exercise of some 
force. The other defendant, Armfield, was present. 

The court below instructed the jury that if the defendant Wright 
forced the door in the manner represented, notwithstanding he came 

as an officer to exeeute civil process, he was a trespasser, and if 
(247) the other defendant was present, aiding, abetting, and assisting, 

he also was guilty. The jury found the defendants guilty in 
manner and form as charged in the bill of indictment. A rule was 
obtained to show cause why a new trial should not be granted, which 
upon argument was discharged by the court, and judgment was ren- 
dered against the defendants, from which judgment the defendant 


Armfield appealed. 


J. Martin for appellant. 
The Attorney-General in reply. 


Tayror, C. J. I am of opinion that the charge of the court was 
correct in this case and that the defendant was properly convicted. 
The law is clearly settled that an officer cannot justify the breaking 
open an outward door or window in order to execute process in a civil 
suit; if he doth, he is a trespasser. A man’s house is deemed his castle 
for safety and repose to himself and family, but the protection thus 
afforded would be imperfect and illusive if a man were deprived of 
the right of shutting his own door when he sees an officer approaching 
to execute civil process. If the officer cannot enter peaceably before 
the door is shut he ought not to attempt it, for this unavoidably en- 
dangers a breach of the peace and is as much a violation of the owner’s 
right as if he had broken the door at first. 

The case cited for the defendant from 5th Coke’s Reports only shows 
that the privilege of a man’s house is confined to the occupier or any 
of his family who have their domicile there, and shall not protect any 
person who flies thither, nor the goods of any person conveyed there 
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to prevent any lawful execution or to escape the ordinary process 

of the law. There the owner shut the door to protect the goods of (248) 
a stranger after the officer had shown his process and offered to 
execute the same, and after he had given notice of the cause of his 
coming and requested to have the doors opened. And certainly shutting 
the doer could not lessen the right which the officer had if he had 
found it shut on his arrival. The judgment must be affirmed. 

By tie Court: No error. 


Cited: Sulton v. Allison, 47 N. C., 341; 8. v. Whitaker, 107 N. C., 
804. 








STATE v. ALLEN TWITTY.—From Lincoln. 


1. Upon an indictment for uttering forged money knowing it to be forged, 
evidence may be received of former acts and transactions which tend to 
bring home the scienter to the defendant, notwithstanding such evidence 
may fix upon him other charges beside that on which he is tried. 


2. An affidavit for the removal of a cause which does not set forth the rea- 
sons of affiant’s belief that justice cannot be done in the county from 
which it is removed is insufficient. 


3. An indictment for forgery should not only set forth the tenor of the bill 
or note forged, but should profess so to do: 


4. In an indictment under the act of 1819 to punish the making, passing, etc., 
of counterfeit bank notes, if the note alleged to have been passed be of 
a bank not within the State, the indictment should aver that such a 
bank exists as that by which the counterfeit note purports to have been 
issued. 


Tue defendant was indicted under the act of 1819, more effectually 
to punish the making, passing, or attempting to pass counterfeit bank 
notes. The indictment contained two counts. In the first, the defend- 
ant was charged with passing as true to William Erwin “a false, forged, 
and counterfeited bank note, purporting to be a good, genuine note, 
issued by order of the president, directors and company of the 
Farmers Bank of Virginia, which said false, forged, and coun- (249) 
terfeited note is in substance as follows, to wit?’ The note was 
then set out in the indictment, and appeared to have been issued by the 
president, directors, and company of the Farmers Bank of Virginia, 
payable to “Ch. Johnson.” 
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The second count charged the defendant with an intent to defraud 
“the corporation of the State Bank of North Carolina,” and with pass- 
ing as true, to William Erwin (who was agent of the said corporation) 
“a false, forged, and counterfeited bank note, purporting to be a note 
issued by order of the president and directors of the Farmers Bank of 
Virginia, which said note, last above mentioned, is in substance as 
follows, to wit:” The note as set out in this count appeared to have 
been issued by the president, directors, and company of the Farmers 
Bonk of Virginia, payable to “C’. 11. Johnston.” On the trial below, the 
bill offered in evidence showed the name of the payee to be spelled 
(". H. Johnston. Tt was objected by defendant that there was a va- 
riance between the bill as set out in the indictment and that offered in 
evidence, ard that therefore it should not be in‘roduced, but the court 
overruled the objection and the bill was read to the jury. 

The passing of the bill by the defendant to Erwin as agent of the 
State Bank was proved, and it was also proved that the bill was origi- 
nally for five dollars, and had been altered to a bill for fifty. In order 
to show that defendant knew the bill to be counterfeit (a fact charged 
in the indictment, and material in constituting the crime under the act) 
the State called on witnesses to prove acts and declarations of the 
defendant at different periods previous to this transaction in relation 
to other counterfeit bank notes, as circumstances to show his general 
acquaintance with bank notes and his skill in ascertaining whether 
they were genuine. The evidence was objected to on the ground that 

it must be confined to notes of the same kind, or purporting to 
(250) have been issued by the same bank as the one now in question. 

The court refused so to restrict the evidence. A witness, Terrell, 
then proved that twenty years or more ago he was intimate in the 
defendant’s family, and defendant had on one occasion taken the wit- 
ness upstairs and showed him in a chest a large bundle apparently of 
bank notes, in sheets and not signed, and observed to him that they 
were remarkably well executed and that a young man of character 
might make his fortune with them. It was further proved by two 
witnesses, Dalton and Lynch, that a tree had been seen in a secret place 
near defendant’s house with a hole bored through it and some small 
flat blocks near it, and at the same place was a churn and a quantity 
of paper in the state of pulp; that the defendant had said that he had 
a way of making money, not, however, from his farm. Other witnesses 
proved that the defendant had been repeatedly seen at various times in 
the possession of large quantities of bank notes, and that he had also 
declared he was in the habit of making spurious money; that he could 
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at any time procure counterfeit money that could not be detected, and 
that the proper mode of altering bills was to extract the impression of 
the number from the bill, and to make a new number with a different 
plate. To witnesses with whom defendant had been intimate he had 
made these declarations, and in paying one of them money at different 
times he had said that particular bills, which he exhibited, were not 
good, and that therefore he would not pass them to him. Mr. Roane, 
a gentleman of the bar, testified that shortly after his coming to the 
bar, and when almost a stranger in the country, he had on some occa- 
sions been employed by the defendant to conduct suits for him, and that 
it was the habit of the defendant, after talking to the witness relative 
to the suits, voluntarily to make remarks as to the suspicions enter- 
tained of his (defendant’s) counterfeiting; that on one occasion he said 
he could procure the services of master workmen, and, to con- 
vince the witness, produced a letter which he said was from a (251) 
workman who had quarreled with his employers, Murray, Draper, 
Fairman & Co., and who had offered to execute plates for the defendant, 
and as a specimen of his abilities had forwarded to the defendant a bill 
for five dollars; defendant then took a bill out of the letter; said it was 
a counterfeit, but notwithstanding it was very well executed; the de- 
fendant also said that he was in the habit of making and passing bad 
money. The agent of the State Bank proved that in 1814, when coun- 
terfeit notes of the Bank of Cape Fear for three dollars, signed with 
the name of John Hogg as cashier, were in circulation, he had refused 
to take any notes for three dollars on that bank; that, having declined 
receiving one offered by some person, the same note was brought back 
to the bank in a few weeks, accompanied by a letter from the defend- 
ant, which informed the witness that he “might receive this note, for 
none of the three dollar notes with the name of Joshua Potts were 
counterfeit,” and added that the information might be useful to witness. 
The court, in addressing the jury, called their attention to the prin- 
ciple upon which most of the evidence offered had been permitted to 
go to them; that it being incumbent on the State not only to prove the 
passing of the bill as charged and its falsity, but also to bring home 
to the defendant the knowledge of the bill’s being counterfeit, and the 
intent to defraud as charged in passing it, they were to look more 
particularly to the part of the evidence relating to the passing of the 
note and more immediately connected with it, but that in ascertaining 
the I:nowledge of the defendant that the note passed was counterfeit 
they were at liberty also to look to the other acts and declarations of 
the defendant as going, in connection with the evidence more imme- 
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diately relating to the transaction, to show them how far he might 

have been deceived as to the genuineness of the note in question, 
(252) or, on the contrary, as going to satisfy them that he must have 

been so well acquainted with bank paper that he could not well 
have been ignorant of the true character of this bill. That, in rela- 
tion to these acts and declarations of the defendant, the more distant 
and detached they were in point of time the less relation they had to 
the transaction about which the jury were inquiring, and the less weight 
ought they to have in forming their opinion, and more particularly in 
relation to the evidence of Terrell, Dalton, and Lynch; that cireum- 
stances so detached must be exceedingly light, and that no part of the 
evidence in relation to the defendant’s previous conduct or declarations 
was to be considered by them as offered for the purpose of proving 
that he had committed the crimes or acted improperly on other occa- 
sions, but only as circumstances which might aid the jury in ascer- 
taining whether the defendant knew the note in question to be counter- 
feit at the time he passed it. 

The jury found the defendant guilty; a motion was made for a new 
trial, which was refused, and the court pronounced judgment against 
the defendant, from which he appealed. This Court requested the 
defendant’s counsel to confine his remarks to the grounds on which he 
relied for a new trial. 


Gaston for defendant. 
The Attorney-General and Wilson, solicitors, for the prosecution. 


(258) Harr, J. The first question arising in this case is whether 

a new trial should be granted on account of the introduction of 
improper testimony on the trial below. The inclination of the mind 
of a majority of the Court is that it should-not, and that impression 
is produced from the principles laid down by Foster High Treason, 
245-6, and the cases read from 1 Bos. & Pull., new series, 92, and 
1 Campbell, 323. These authorities seem to go the length of proving 
that where an offense consists in a knowledge of the thing done to be 
unlawful, evidence may be given to bring home that knowledge to the 
prisoner, although a disclosure of other facts and transactions for 
which the defendant is not then on trial may be the consequence. But 
such disclosure should not prejudice the prisoner; his moral character 
should be sacred under the maxim that every citizen is presumed to be 
innocent until the contrary appears, and that presumption ought to 
be done away with only by evidence proving circumstances connected 
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with the commission of the offense for which the prisoner is then on 
trial. For instance, if it were given in evidence that the prisoner had 
counterfeited bank notes, this evidence might be used to show that in 
all probability he had a knowledge that the note which he was charged 
with passing was a counterfeit note; but not to show that because he 
was wicked enough to forge bank notes at one time with an evil inten- 
tion, it was to be presumed that he was wicked enough at another time 
knowingly to pass as good a counterfeit note. The quo animo with 
which he passed the note is to be collected from the concomitant cir- 
cumstances. The ability to commit the crime may be shown from 
other distinct facts; the intention with which the thing was done 
(charged as a crime) must be proved only from all the circumstances 
of the case which attended the doing it. For these reasons, I think a 
new trial should not be granted. 

One question that is brought before the Court, by way of arresting 
the judgment, is the affidavit made for the removal of the trial of the 
indictment from Burke to Lincoln. The first act on this sub- 
ject was passed in 1806, ch, 693, sec. 12. That act declares that (259) 
a removal shall take place when a party states on oath “that 
there are probable grounds to believe that justice cannot be obtained in 
the county in which,” ete. In the year 1808 another act was passed on 
the same subject, ch. 745. That act declares “that no cause, civil or 
criminal, which is or may be pending in any of the Superior Courts in 
this State shall be removed to the Superior Courts of any other county, 
unless on oath made, in which the facts whereon deponent founds his 
belief that justice cannot be obtained in the county where the suit is 
pending. shall be set forth, so that the judge may decide upon such 
facts whether the belief is well founded.” The affidavit for removal 
in this ease states that deponent believes that the State cannot have a 
fair and impartial trial in the county of Burke. I think this affidavit 
falls short of the act in 1808, because the facts on which deponent 
founds his belief are not set forth; of course the Superior Court could 
not decide upon them. It was that the court might have it in its power 
to do so that the act of 1806 was amended by the act of 1808. The 
prisoner had a right to be tried in Burke, where the offense is charged 
to have been committed, unless the trial was removed to Lincoln in 
that way (and in that only) which the law points out. The affidavit 
for removal did not set forth the facts on account of the existence of 
which the trial was prayed to be removed; I think that the objection 
founded on that omission a good one. If such facts had been set forth, 
the judge of the Superior Court, and he alone, must have decided on 
them. 
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Another objection is made to the indictment, and is drawn from the 
act of Assembly on which this prosecution rests. Laws 1819, ch. 994, 
declares that if any person shall pass any false, forged, or counterfeited 

bill or note, purporting to be a bill or note issued by order of the 
(260) president and directors of any bank or corporation within the 

Siate, or any of the United States or territories thereof, every 
person so offending shall, ete. The charge here is that the prisoner 
passed a counterfeited bank note purporting to be issued by the presi- 
dent, directors, and company of the Farmers Bank of Virginia, without 
setting it forth or making any averment that there was any law in 
Virginia establishing or creating such bank, or without averring that 
such bank had any legal existence. The banks of this State owe their 
existence to public laws, of which we are bound ez officio to take notice; 
but the laws of Virginia, as to this purpose, are foreign laws, and 
must be made to appear by proof. I do not think that the Legislature 
intended, by this act, to guard against the counterfeiting or passing 
the paper of voluntary, self-created unchartered corporations or banks, 
but left the punishment of such offenses to the law as it stood before 
with regard to other forgeries. But as to this objection I give no 
positive opinion. 

It has also been objected that the note shown forth in evidence is not 
the same as the one set forth in the first count, because the one set 
forth in the indictment is payable to Ch. Johnson, and the one offered 
in evidence is payable to C. H. Johnston. I am inclined to think the 
variance fatal as to the count. Other objections have been taken in 
arrest of judgment but I deem it unnecessary to consider them in detail, 
because of the reasons already given in respect to the objection made to 
the affidavit of removal. I think the judgment ought to be arrested, 
and not pronounced by the court below against the prisoner. 


Henperson, J. I agree with Judge [all that the evidence was 
properly received. I also agree with him that the affidavit for the 
removal of the cause was insufficient, in not stating the grounds of the 

deponent’s belief that a fair and impartial trial could not be 
(261) had in the county of Burke, according to the express directions 

of the act of 1808. But had any grounds for such belief been 
contained in the affidavit, this Court could not interfere, although it 
might think that the grounds were insufficient; for it is matter of 
diseretion. Therefore, the trial in Lincoln was coram non judice, and 
no judgment can be pronounced thereon. 

It is objected that it should have been alleged to be a note of a 
chartered or incorporated bank within this State, or one of the United 
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States, or one of the territories thereof; but I am of opinion that the 
word bank, in the act of 1819, under which the defendant is indicted, 
means an unincorporated or unchartered bank as well as an incor- 
porated or chartered one. For to the establishment of a bank an act 
of incorporation is not absolutely necessary. It may be established 
by an individual or a private association of individuals. An act of 
incorporation is necessary only fer the purpose of conferring corporate 
rights. It is without it a bank. I am the more confirmed in this 
opinion by the fact of the Legislature’s being apprised of there being 
many unchartered or unincorporated banks within the United States, 
and also by the words of the act, which are, bank or corporation within 
the State, or any of the United States, and not of the State or any of the 
United States. Nor do I think the words bank and incorporation are 
used as synonymous terms, for the Legislature was also aware that 
there were corporations within the United States (which were not 
incorporated as banks) which issue notes, to wit, the Bridge Company 
in Georgia and the Manhattan Company in New York. At the same 
time | confess that there must be an averment in this case that there 
is such a bank as the Farmers Bank of Virginia. For the passing of a 
note which upon its face purports to be issued by a bank which in fact 
has no existence is not an offense within the act; and as everything 
which is required to be proved upon the trial must be averred, and 
nothing else is necessary, it follows that it should be averred; 

but I think in this case it is averred. It is charged that the (262) 
defendant passed a note purporting to be issued by the president, 
directors, and company of the Farmers Bank of Virginia. To support 
such a charge, it must be shown that there is such a bank as the one 
mentioned. I therefore think the indictment is not defective in this. 
I think the indictment also should not only have set forth the tenor of 
the bill, but have professed so to do. For the verdict of the jury can 
only affirm the charges in the bill, and without such charge the court 
cannot judicially know that it is the tenor. In this case we are told 
in the bill that it is the substanee only—-that substance (for aught we 
know) may differ from the tenor. 

There are many other objections taken to the indictment, but it is 
unnecessary to notice them, as I am well satisfied that the cause was 
improperly removed from Burke to Lincoln, and that the trial in the 
latter county was a perfect nullity. Therefore no judgment can be 
pronounced. 

I wish it to be understood that I give no positive opinion on any of 
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the objections raised on the motion in arrest of judgment, except the 
removal of this cause from Burke to Lincoln. 


Tayxor, C. J. After an anxious consideration .of this case, my opin- 
ion is that some improper testimony has been received, and that a new 
trial ought to be awarded. It will be admitted that the proper object 
of evidence is to ascertain the truth of the fact put in issue, and that 
evidence admitted on any point not put in issue has a tendency to 
surprise the accused, or to affect his conviction by the force of prejudice. 
The rule of rejecting all manner of evidence in criminal prosecutions 
(says Justice Foster) that is foreign to the point in issue is founded 

on sense and common justice. For no man is bound, at the 
(263) peril of life or liberty, fortune or reputation, to answer at once 

and unprepared for every action of his life. Few even of the 
best of men-would choose to be put to it. Our Bill of Rights has 
endeavored to guard against the mischief by providing that in criminal 
prosecutions every man has a right to be informed of the accusation 
against him, and to confront the accusers and witnesses with other 
testimony. The latter part of the privilege is unavailing and delusive, 
unless the first be distinctly observed. The charge against the prisoner 
here is uttering a forged bank note, knowing it to be forged; the 
essence of the crime consists in the knowledge of the accused, without 
which the act of uttering a forged bill is innocent, and I admit fully 
that any proof which tends directly to prove this knowledge is proper, 
althongh it should involve other crimes committed by the defendant. 
This is the extent to which the two cases have gone which were cited 
on the part of the State; it was proved in both that the prisoners had 
recently, before the last offense, uttered counterfeit notes of the same 
bank, or had the same money in possession. But the particular offense 
in this case consists in uttering a note altered from a five to a fifty, 
I suppose by some chemical process; and as this is an act requiring 
a kind of skill peculiar to itself, it may be possessed by one who knows 
nothing of the art of making counterfeit notes. And a person thor- 
oughly versed in making them may still be altogether ignorant of this 
mode of alteration. If a knowledge of the one does not necessarily 
imply a knowledge of the other, it cannot be relevant testimony in the 
ease; but still it must powerfully tend to a prisoner’s conviction when 
it is proved that he has for twenty years and more been concerned in 
making and handling counterfeit notes, and that he is a person of evil 
dispositions and wicked habits. The most upright jury, sitting upon 
the trial of a prisoner whose criminal conduct is thus exhibited to 


150 














N.C.] DECEMBER TERM, 1822. 





S. v. Twitry. 





them in various shapes and degrees, will find their indignant (264) 
feelings too strongly excited to keep steadily in view the true 

point of investigation. Instead of traveling calmly to a conclusion 
through a patient consideration of the evidence, they will be too apt 
to be precipitated into a conviction of his guilt, from the probability 
that a man who has committed other crimes has also done this. The 
issue of this may sometimes be the punishment of guilt, but is there 
not danger that it may also lead to the conviction of the innocent, since 
circumstances of strong presumption may be adduced against them 
which they could have explained had they been apprised of their com- 
ing forward? Hence the law will not allow it to be proved on the trial 
of an indictment that the prisoner has a general disposition to commit 
the same kind of offense as that charged against him, or that he had 
committed a similar offense at another time. 1 Phillips’ Ev., 137. 
Yet such proof would create a strong presumption of guilt, as part of 
the evidence adduced in this case would, without being connected as 
it ought to be with the particular fact on trial. So, in a trial for 
high treason where the overt act laid was that the defendant had 
cruised in a certain vessel, proof was rejected that he had gone cruising 
in another, for the fact charged was the only one he was then called to 
answer for. Foster, 246. Yet the proof rejected went to show a trea- 
sonable disposition and a familiarity with the crime. The law will 
not allow evidence of a prisoner’s bad character to be adduced against 
him in chief, lest his case should be thereby prejudiced and converted 
into a trial for character instead of a specific crime. But if evidence 
of general character is thus excluded because it is dangerous, how much 
more so is the evidence of particular crimes and propensities extending 
through a great portion of the prisoner’s life? It cannot in reason be 
expected that he is prepared for such a trial, for he has no notice of it, 
and the evidence must go to the jury with the full weight of the 

odium thus created. Circumstances may be brought forward in (265) 
the life of the most upright man, which, if taken singly and 

unexplained, are calculated to raise a presumption against him, but 
which upon a nearer view might more clearly show his innocence. I 
will briefly notice those parts of the evidence which I think improper 
because they do not warrant directly the inference that Twitty passed 
this bill knowing it to be counterfeit, though it must be admitted that 
the evidence cannot be read without leaving a strong impression on the 
mind unfavorable to his character. His knowledge of the genuine 
three dollar notes of the Cape Fear Bank; his having in his possession 
twenty years ago a quantity of untrimmed counterfeit notes, which 
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he said were well executed; the proof that he was a maker of spurious 
money and intimate with persons of the same description, are circum- 
stances from none of which can I see a direct or necessary inference 
that Twitty was acquainted with the particular mode of altering notes 
which appears in this case; a mode which seems to be of modern in- 
vention, and which a person gkilled in could probably follow to the 
exclusion of the greater labor and risk of fabricating bank notes and 
forging the signatures. I feel perhaps more strongly convinced of the 
impropriety of this evidence, because, after a consideration of the 
whole case, I think the probability is on the side of Twitty’s innocence 
in this charge. It appears to me that he has been particularly cautious 
in respect to passing counterfeit money; that he has rather contrived 
the movements and directed the greater operations of a larger concern 
than encountered the dangerous details of guilt. His reflection upon 
the value of his counterfeit stock in the hands of a young man of good 
character implies that his own was suspected, and that he could not 
safely utter the money; and in no part of the evidence against 
(266) him does it appear that he had ever passed money of the de- 
scription here charged. Now it strikes me as improbable, and 
by no means reconcilable with his former conduct, that he should ven- 
ture upon the dangerous experiment of sending this counterfeit note to 
a man who, of all others, was most likely to detect it, the cashier of a 
bank, daily in the habit of receiving and judging of money, and who 
was not likely to lose any part of his skill and quicksightedness in 
detecting false money sent to him by Twitty. I should therefore be of 
opinion, for these reasons, that the defendant is entitled to a new trial. 
Upon the motion in arrest I will not enter into a particular examina- 
tion, because I fully agree with my brothers that the affidavit on which 
the case was removed was wholly insufficient, according to the act of 
Assembly. 
Per Curran. Error. 


Cited: S. v. Seaborn, 15 N. C., 313, 320; S. v. Barfield, 30 N. C., 
352; S. v. Hill, 72 N. C., 350; Phillips v. Lentz., 83 N. C., 243. 
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(269) 


IN EQUITY 





Executors oF WILLIAM JONES v. ApMINISTRATOR oF THOMAS PERSON.— 
From Orange. 

1. On a motion to dismiss a bill on the ground of length of time, the court 
will confine itself to the facts set forth in the bill, and if from them it 
can be collected that there was an actual or express trust subsisting 
between the parties, it adheres to the settled rule that, as between 
trustee and cestui que trust in such case, length of time has no effect. 


2. Aliter in the case of an implied or constructive trust, which must be pur- 
sued within a reasonable time. 


Tue original bill in this case, which was filed in March, 1799, set 
forth that in 1764 an agreement had been entered into between the com- 
plainant therein, William Jones, and one Thomas Person, whereby the 
said Person was to advance to Jones the sum of £120, Virginia currency, 
and to secure the payment of the said sum with interest thereon the 
said Jones was to execute to Person a deed in trust for 850 acres of 
land in the county of Granville; that when the parties were about to 
execute the necessary writings, Person suggested that the trust on which 
the land was conveyed might be expressed in a separate writing and 
not in the body of the deed; and accordingly an absolute deed of bar- 
gain and sale to Person was executed by Jones; and on the other 
half of the same sheet of paper on which the deed was drawn was 
written a defeasance or condition that, if Jones did not repay the sum 
of money advanced, with interest thereon, when required by Person, 
the land should be sold by Person to pay himself, and the surplus, 
if any, was to be paid to Jones. The papers were executed in the 
presence of witnesses, who subscribed their names as such. The bill 
then charged the defendant Person with having fraudulently destroyed 
that part of the paper which contained the defeasance or condition, and 
proving only the absolute deed of bargain and sale, whereby the bill 
of sale only was recorded. The bill further stated that complainant 
continued in the possession of the lands until April, 1776, after which 
time Person took possession thereof and received the rents and 
profits to his own use; that during the time in which complain- (270) 
ant had possession Person repeatedly offered him another tract, 
provided he would remove from the land conveyed; that Person fre- 
quently told complainant he would give him more for the land than 
any other individual would, and thereby diverted the complainant from 
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an advantageous sale, particularly to one Wade; that the complainant 
repeatedly requested Person to comply with the original contract, sell 
the land and pay himself, which was always refused by Person, who 
assigned as a reason for not effecting a sale that the debt had so fre- 
quently been changed into proc. and Virginia money that no one would 
buy with that incumbrance; that in 1791 Person, claiming an absolute 
right to the land, conveyed the same to one Samuel Williams, who is 
charged in the bill with notice of the trust and made a defendant. The 
bill alleged as a reason why earlier application had not been made to 
the court, poverty and the false promises of defendant. 

The defendant, Person, in his answer, insisted that he purchased 
absolutely and without any condition, the lands mentioned in the bill, 
for the consideration of more than £200; that of this sum he paid the 
complainant £120, and agreed to pay the sheriff of the county the 
amount of a certain execution which he held against complainant in 
favor of one Wright, and also a bond on which the said Wright had 
commenced suit against complainant; that the aggregate amount of 
this execution and bond made up the balance of the consideration for 
the sale of the land; that the agreement of the defendant to pay the 
sheriff and Wright, and complainant’s receipt for the sum of £120 

paid him, were written on the same sheet of paper with the deed 
(271) of bargain and sale, and constituted what complainant alleged 

to be a defeasance or condition. The answer admitted that the 
deed only was recorded without the memorandum of the agreement, 
and affirmed the payment of the money to the sheriff and Wright, pur- 
suant to the agreement. It alleged that, in 1768 (until which time 
complainant had been permitted to occupy the land, rent free) com- 
plainant became, and continued for some years afterwards, defendant’s 
tenant, under an agreement to pay rent, a very small portion of which 
had ever been paid. It was admitted that the land had been sold by 
defendant to Williams, but it was denied that any offer had ever been 
made to induce complainant to remove from the land. The defendant, 
in his answer did not insist on the length of time during which the 
claim had been permitted to lie dormant, otherwise than in the follow- 
ing langnage, “This defendant cannot but be surprised that, in case any 
condition had been annexed to said conveyance from complainant to 
him, that complainant should have suffered the matter to lie dormant 
so long.” Upon the issue joined on the plea of the defendant Williams, 
the jury found that he was a purchaser for valuable consideration, 
without notice, and he was discharged. 
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After the death of the defendant Person the suit was revived against 
his administrator, and at April Term, 1805, the executors of the com- 
plainant were made parties to the suit. It did not appear that any other 
proceedings had been had in the cause until March Term, 1811, when 
complainants obtained leave to amend their bill. 

The complainants, in their amended bill, which was filed in August, 
1811, after reciting the substance of the former bill, showed the death 
of two of the executors of William Jones, and set forth that William 
Jones, their testator, was illiterate and ignorant; that, at the 
time of the agreement mentioned in the original bill, Person (272) 
promised Jones that if he would convey to him the land he, 
Person, would reconvey it, provided Jones paid him the money ad- 
vanced, with interest within a certain time; and further, that Person, 
imposing on the ignorance of Jones, induced him to believe that the 
condition mentioned in the original bill was contained in the deed 
which he executed. It further stated that Jones, for the space of 
twelve years after the execution of said deed, continued in the posses- 
sion of said land, positively refusing to pay Person any rent, and that 
at the time Jones executed the deed he was in the power of Person, 
who, as sheriff of the county of Granville, had in his hands executions 
against Jones, who, being unable to satisfy them, was in the power and 
under the control of Person. But it did not charge the defendant 
with assets. Defendant in his answer to this bill denies that Person 
ever made to Jones any promise to reconvey, or ever made any repre- 
sentations to Jones of the contents of the deed inconsistent with the 
truth, and sets out in his answer a copy of the agreement or memoran- 
dum which was signed by the parties. Any undue influence on the part 
of Person is also denied, as is the fact of the poverty or ignorance of 
Jones, and the possession for twelve years, alleged in the bill, if true, 
is stated to have been by the permission of Person. 

The cause having been set for hearing in the court below, was removed 
by affidavit into this Court. . 


Gaston for defendant. 
Ruffin and Seawell for complainants. 


Tayror, C. J. This is a motion to dismiss the bill on the (289) 
ground that the complainant has not prosecuted his claim within 
seven years, in analogy to the statute of limitations which bars an entry 
after that period. Whether that rule is applicable to this case must 
be ascertained by a careful examination of the charges contained in 
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the bill which, for the purposes of this motion, must be considered as 
true. [Here he stated the material parts of the bill.] 

These facts present two inquiries: 1. What is the character of the 
original transaction? 2. Has it undergone any change? 

1. By the terms of the contract, made before any writings were 
drawn, Jones agreed to give Person a deed of trust for a tract of land 
worth $2,000, to secure the repayment of the money borrowed, which 
was less than $400. Afterwards when the deed was executed, Person 
undertook to sell the land, if the money should not be repaid upon 
demand. His frequent promises to Jones that he would give more for 
the land than any other person diverted the latter from an advantageous 
sale, several of which were proposed to him, and particularly one by 
Andrew Wade. From the inadequacy of the price a strong inference 
arises that the sale was not absolute. The repeated promises of Person 
to make Jones a title for 300 acres of land in Granville if he would 
surrender the possession and confirm the title could proceed only from 
a consciousness that Jones had a valid equity; and in addition to this 
the various endeavors made by Person to procure an acknowledgment of 
the absolute deed without the trust, and the singular pretext for not 
effecting a sale, that the debt had so increased by its frequent conver- 
sion into proe and then into Virginia currency, that no one would buy 
with that incumbrance, produce altogether an irresistible conviction 
that Person was a trustee by his own express assent, and consequently 
not protected by the lapse of time. 17 Vesey, 97. A court of equity 

constantly recognizes the settled distinction between actual trusts 
(290) and trusts by implication; the latter must be pursued within a 

reasonable time; but in the former, as between trustee and cestui 
que irust, length of time has no effect; that is very different from the 
case of a constructive trust, which this Court allows a man to establish 
by facts and circumstances at any period after it happens. And even 
where length of time would render it difficult to ascertain the fact, as 
well as where the fact is easily ascertained, and relief would have been 
originally given on the ground of a constructive trust, it is refused 
after long acquiescence; and this from the danger that would otherwise 
arise to the security of property. “If a trustee is in possession and 
does not exeeute his trust, the possession of the trustee is the posses- 
sion of the cestui que trust; and if the only circumstance is that he 
does not perform his trust, his possession operates nothing as a bar 
because his possession is according to his title; just as in the case of a 
lessee for years, though he does not pay his rent for 50 years, his pos- 
session is no bar to an ejectment after the expiration of this term, 
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because his possession is according to the right of the party against 
whom he seeks to set it up.” 2 Schoale & Lefroy, 633. 

2. Taking it then for granted that Person was, in the inception of 
this transaction, a trustee by express contract for Jones, has anything 
oceurred to exempt him from the responsibilities of that character? 
Ilis having committed the absolute deed to registration without the 
trust or defeasance (I confine myself strictly to the bill) was a fraud 
too gross and palpable to meet with a construction in the least degree 
favorable in this Court. There are many cases where a person who is 
not a trustee originally shall be constituted such by a decree of a court 
of equity founded on the fraud, and in such cases length of time will 
bar from the discovery of the fraud. But it would be an absurdity 
that a fraud superadded to a trust should extinguish or merge it; that 
men should be encouraged to commit crimes as the certain means 
of eluding their contracts. Nor can this pretense be reconciled (291) 
with the doctrine of equity that if a mortgagee, executor, trustee, 
tenant for life, ete., who have a limited interest, gets an advantage by 
being in possession, “or behind the back” of the party interested in the 
subject, or by some contrivance or fraud, he shall not retain the same 
for his own benefit. but hold it in trust; that a trustee shall gain no 
benefit by any act done by him as trustee, but that such benefit shall 
acerue to his cestui que trust; nor shall he purchase part or the whole 
of the estate of which he is trustee. 1 Ball & Beatty, 46, 47; 2 Ball & 
Beatty, 290, 298; 1 Brown, 198; 1 Ch. Cas., 191; 5 Ves., 707. 

All these cases proceed on a rule of general policy, to presume the 
possibility of fraud and abuse since trustees, from their situation and 
the knowledge it enables them to acquire, may be induced to take ad- 
vantage of their cestuis que trustent. It might be sufficient to test this 
by the principles of natural justice and the instinctive suggestions of 
every man’s moral sense, even if there were no decided cases, for every 
honest mind would revolt at the bare statement of the transaction as 
set. forth in this bill. Jones left the possession in the confidence of 
Person’s promise to make him a title to 300 acres of land in Granville 
County, and Person obtained the possession by means of that promise. 
This I.take to be the fair construction of the bill, though it is not so 
stated in precise terms. Now, if Person had complied with his promise, 
the trust would have been executed, and Person’s possession be thence- 
forward adverse to Jones’s; but while it remained unexecuted, Person 
was still the trustee to Jones under the first agreement. Until he made 
a deed for thé Granville land he was still bound to sell Jones, under 
the original agreement, and the possession he acquired must enure to 
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the benefit of Jones. The possession comes from the same root 
(292) with the title and is bound by the same equity, otherwise the 
nature of the contract might be changed, and the rights of the 
complainant be destroyed by a trick of the adverse party. If a trustee 
holds a lease for the benefit of cestui que trust and avails himself of 
his situation to obtain a new lease, he shall hold it for the benefit of 
cestui que trust. 1 Douglas, 269. So if a guardian takes a renewed 
lease for lives, the trust follows the actual interest of the infant, and 
goes to his heir or executor, as the case may be. 18 Ves., 274; 2 Johns., 
Ch. Ca., 33. 
Under this view of the case, founded on the facts stated in the bill, 
I am of opinion that Person continued to be a trustee for Jones, under 
the original agreement, as long as he held the land, and that he is liable 
as such, notwithstanding the lapse of time. 


Hatt. and Henperson, JJ., concurred. 


On the several issues submitted to them, the jury found that there 
was a written agreement annexed to the deed, in the nature of a mort- 
gage, by which Person was to sell the land, pay himself, and return the 
surplus to Jones if Jones did not pay the sum advanced by Person 
when called on, and that Person fraudulently destroyed this agreement. 
The jury also found that the actual consideration of the conveyance 
from Jones to Person was $400; that there was no additional contract 
between the parties, by virtue of which Jones surrendered the land and 
Person took possession thereof in 1776, but that Person proposed to 
Jones and agreed to give him two or three hundred acres of land in 
Granville County in the year 1776; that the land was worth at the 
time of the conveyance to Person by Jones, $1,000; that in the vear 
1776 the value of the land was $1,660; in the vear 1791, at the time of 
the sale to Williams, it was worth $2,333, and in the year 1799, when 
the bill was filed, it was of the value of $2,830. The jury further 

found that in the year 1781, after Person had taken possession of 
(293) the land, Jones demanded of him a compliance with his propo- 
sition to convey to him land in Granville, which Person at that 
time declined performing, but promised to do it at some future period. 

On this finding of facts, ' 

Ruffin and Seawell moved for a reference to the Master to ascertain 
the amount of mortgage money, with interest thereon, and to report the 
balance due complainant after satisfaction of the mortgage. 

Gaston opposed the reference, contending that no decree could be 
rendered against William Person, who was not originally the defend- 
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ant, but was made so as administrator of Thomas Person; that as 
administrator he was chargeable in equity only by reason of the: fund 
which he held in that capacity; that the bill in this case did not charge 
him with assets, and therefore defendant could not deny assets in his 
answer without impertinence. Coop. Eq., 69, 70; Mitford, 59; that the 
question as to time, which the court had not deemed it necessary to 
examine in deciding on the motion to dismiss, again presented itself, 
for nothing in the finding of the jury brought this case out of the 
rule of 7 years, for which it contended; that the mortgage,.as found 
by the jury, was in the nature of a Welsh mortgage, and that in such 
mortgages a possession of twenty years, after the purposes of the trust 
were satisfied, would be a bar. Yates v. Hambly, 2 Atk., 360. 


Per Curtam. Let the case be referred and the Court after- (295) 
wards decreed according to the report of the master, against 
the defendant, to be satisfied de bonis intestati. 








PEAGRAM v. LUDY EDWARDS KING anp RICHARD PEAGRAM KING. 
From Cumberland. 


1. Where a bill setting forth the fact of a former trial at law and the dis- 
covery, after that trial, of evidence which goes to fix a perjury upon the 
only witness whose testimony was important in the trial, this Court 
will not dismiss the bill, but will retain it until the hearing. 


2. It is not sufficient that the newly discovered evidence goes to repel your 
adversary’s charge, but it must destroy his proofs. 


Tux complainant in his bill set forth that Richardson Peagram, the 
brother of this complainant, in July, 1896, died intestate, possessed 
of certain negroes named in the bill, and that administration on his 
estate was granted to this complainant, who, by virtue thereof, took said 
slaves into his possession. That this complainant’s intestate at some 
period during his life fell into the company of a certain lewd. woman 
named Ludy Edwards King, with whom he was drawn into illicit com- 
merece; that the said Ludy Edwards King was afterwards delivered of 
a child (the other defendant in this suit) which she alleged was be- 
gotten by complainant’s intestate. That after the death of Richardson 
Peagram, the said Ludy Edwards King, in her own name, and as 
prochein amy of Richardson Peagram King, commenced an action of 
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detinne against this complainant in the county court of Chatham for 
certain of the slaves before mentioned, claiming them by virtue of a 

parol gift from said Richardson Peagram; that in said county 
(296) court a verdict was found against this complainant on the single 

and unsupported testimony of one Joseph Jenks, and judgment 
was rendered accordingly. That the cause having: been removed by 
writ of certiorari into the Superior Court of Chatham, was there pend- 
ing when the above named Joseph Jenks died, and on the trial of the 
issues in the said Superior Court, evidence of the death of said Jenks 
and of his testimony on the former trial being received, a verdict and 
judgment were obtained a second time against this complainant. After 
the trial in the Superior Court rumors having reached complainant 
of confessions made by Jenks as to the falsity of his former testimony, 
he moved for a new trial, but on the most diligent inquiry, not being 
then able to discover the persons who could prove such confessions, he 
withdrew his motion. 

The bill then proceeded to state that a short time previous to the 
filing thereof complainant discovered that he could furnish evidence to 
prove that the said Joseph Jenks had declared on his deathbed that the 
testimony which he had given in the cause aforesaid was untrue, and 
that he had been induced to perjure himself by the promise of the 
defendant Ludy Edwards King to give him one of the negroes to be 
recovered ; that the said Ludy Edwards King had applied to Jenks in 
his lest illness to procure his deposition for the purpose of establishing 
the parol gift aforesaid, and that the said Jenks had refused to give it, 
declaring at divers times that the complainant’s intestate had never, 
so far as he knew, given anything to either of the defendants to this 
bill; and further, that after the death of said Jenks the defendant 
Ludy Edwards King had declared that she would give to any person 
who would depose to the same facts which Jenks had testified the same 
compensation which Jenks was to have received, or even more. The 

bill prayed a perpetual injunction to restrain all further pro- 
(297) ceedings upon the judgment obtained against this complainant, 
and that a new trial of the issues might be directed. 


Taylor for defendant moved to dismiss the bill for want of equity. 


Per Curtam. We do not entertain this bill barely upon the ground 
that the complainant has discovered evidence since the trial at law 
(and which he of course could not then avail himself of), but also 
from the peculiar nature of that evidence, it going to fix a perjury 
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upon the principal witness in the trial at law. It is therefore very 
unlike those cases where the newly discovered evidence goes to support 
a charge made in the case at law by the applicant, or to repel a charge 
made against him. But it resembles those cases where the principal 
witness on a trial at law has been afterwards convicted of a perjury in 
his evidence in that case. In such eases, relief should be granted some 
way or other; at least we will not dismiss the bill, but will retain it 
until a hearing. It is not sufficient that the newly discovered evidence 
goes to repel your adversary’s charge, but it must destroy his proofs. 
Prr Curtam. Motion to dismiss denied. 


Cited: McNaughton v. Roberson, 31 N. C., 259; Houston v. Smith, 
41 N. C.. 268: Burgess v. Lovengood, 55 N. C., 460; Stockton v. Briggs, 
58 N. C., 314. 








(298) 

TAYLOR v. PERSON.—From Halifax. 
1. Placing the amount of a decree in equity in the hands of the master, in 
bank notes, is such a substantial compliance with the order of the court 


as will save the party from an imputed neglect or contempt, and author- 
ize the filing of a bill of review. 


2. It is sufficient cause to reverse a decree that the facts put in issue by ~ 
the bill and answer were not decided by a jury before the decree was 
made. 


Bin. oF RevIEW, assigning various errors in former decree, and 
among others that the facts put in issue were not decided by a jury 
before the decree was made. To the bill was pleaded that the former 
decree had never been performed. 

The former decree was made 24 April, 1812, for $1,328. On 11 
July, 1812, it amounted, with interest, to $1,345.92, and at that time 
a payment was made of $700. The balance due on the decree, with 
interest thereon to 21 April, 1819, amounted to $909.53. On 21 April, 
1819, the complainant paid to the clerk and master of Halifax court 
of equity the sum of $904.37, in bank notes, and in the receipt taken for 
the same from the clerk and master it was stated to be the balance due 
on the former decree. It was admitted that the calculation of the 
balance due and payment to the master, were made for the purpose of 
enabling complainant to institute this suit. 


Seawell and Mordecai for complainant, 
Hogg for defendant. 
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(299)  Tayror, C. J. A payment to the clerk and master, where 

there is no order of court authorizing it, or no execution issuing 
from his office to raise the sum, is not, in general, regular. Neither 
is a tender of bank notes, if objected to on that account, sufficient at 
law to stop the interest of a debt, and the deposit here must be con- 
sidered in the same light. But the real inquiry now before the Court 
is whether placing these notes with the clerk and master in the manner 
and with the receipt exhibited in the case amounts to such a substantial 
compliance with the standing order of the court as will save the party 
from an imputed neglect or contempt, and authorize her to be heard 
upon the bill of review? And I cannot for a moment doubt that it 
ought to be considered in that light, and that an opposite construction, 

tending to deprive the party of an important right, would be 
(300) rigorous and unconscionable ynder all the considerations arising 

from the state of the country, the course of practice, and the 
character and object of the order itself. 1 Vern., 117, 264; 1 Eq. 
Ca. Abr., 82; 1 Ch. Ca., 42. 

This view of the question will be strengthened by an examination 
of the cases showing the occasional relaxation of the order and in what 
degree questions touching obedience to it have been considered less as 
matters stricti juris than as governed by a sound discretion. This 
further appears by the doubt whether the objection can properly be 
' made by plea, since the bill of review would not stay process for com- 
pelling payment of the money decreed. Mitford, 235. 

Upen this preliminary point then the bill appears to be properly 
in court, and the next inquiry is whether the errors assigned are suffi- 
cient to reverse the decree. The bill is brought for error in law 
apparent upon the face of the decree; and the most important error 
assigned is that the facts put in issue were not decided by a jury before 
the decree was made. The decree is drawn up in general and in very 
informal terms, so that it is impossible to collect from it upon what 
facts found or admitted it was made. But if the decree does not state 
upon its face the material facts upon which it is founded, it is erro- 
neous; otherwise a bill of review would be unavailing, since the party 
cannot assign for error that any of the matters decreed are contrary 
to the proof in the cause, but must show error in the body of the 
decree. 1 Vern, 166. Tt is for this reason necessary to recite in the 
decree the bill and answer, and the facts which were proved and were 
allowed by the court to be proved, must be particularly set forth; 
nor is it sufficient to state that upon reading the proofs and hearing 
what was alleged on either side the decree was made. 1 Harrison’s 
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C. P., 108. If the facts on which a decree is founded are not men- 
tioned in the decree they shall, upon a bill of review being 
brought, be taken as not proved, for else a decree could never (301) 
be reversed by a bill of review; and a plaintiff in a bill of review 

ought not to be concluded by the neglect of particularly stating the 
matters of fact in a decree. Brend v. Brend, 1 Ver., 213; Benham v. 
Newcomb, ibid., 214. 

The equity in this ease mainly depended on the truth of certain facts 
charged in the bill and denied in the answer, and the truth of certain 
defensive allegations set forth in the answer. Were these facts decided 
on by a jury or admitted by the parties? The answer to this question 
can only be sought for in the decree, and the information thence derived 
is that they were not tried at all, for the decree is founded upon the 
bill, answer, and exhibits. 

The foregoing reasoning and authorities apply with increased force 
to our courts of equity, in which the law peremptorily requires that 
issues of fact shall be tried by a jury. It is indispensable then that 
it should appear upon the face of the decree that they were so tried, for 
upon that basis alone the court’s authority to pronounce a decree 
must rest. 

At the same time it cannot be expected that under the organization 
of our courts of equity decrees can be drawn up with the same labored 
particularity that they are in England, where there is a register for the 
sole purpose of transacting such business; but it is reasonable to 
require that the substantial parts shall be briefly recited or preferred 
in order that the footsteps of the court may be traced. I have con- 
sidered all the other errors assigned, but, entertaining no doubt of the 
sufficiency of this to reverse the decree, I forbear to give an opinion 
upon them. 


Hav. and Hrenperson, JJ., concurred. 


In this case it was decreed by the Court that the decree of the court 
of equity for Halifax, complained of, be reversed; and it was 
further ordered and deereed that the complainant have leave to (302) 
withdraw from the clerk and master’s office of the county of 
Halifax the sum therein deposited upon the filing of the bill, and that 
the defendant repay to complainant the sum paid by her to him, with 
interest thereon from the time of payment, and that defendant pay all 
costs of this Court and the court below. 

Reversed. 
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LITTLEJOHN v. PATILLO.—From Granville. 


1. An act which a party is bound to perform only by honor and moral duty 

can be enforced only by considerations addressed to his feelings, and 
would not be the subject of a legal action. 
2. A bill to enforce performance of such an act will therefore be dismissed 
for want of equity, for equity must here follow the law, which designs 
to give effect to contracts founded on the mutual exigencies of society; 
and not to undertakings which are merely gratuitous. 


Tue bill stated that complainant had become the purchaser for the 
consideration money of $15,000 of the tract of land in the county of 
Granville on which the courthouse of that county was erected; that 
shortly after his purchase certain individuals excited discontent among 
the citizens of the county by representing that complainant enjoyed a 
monopoly in being sole proprietor of the public honses near the court- 
house, and a petition to the Legislature of the State was circulated by 
them for subscriptions, praying that the seat of justice might be re- 
moved if complainant would not permit a town to be laid off on his 
land at the courthouse; that complainant, to prevent the ruin which 
would ensue to him from the removal of the seat of justice, assented 

to the petition to the Legislature, and accordingly, in 1811, an 
(303) act was passed appointing commissioners to contract with com- 

plainant for fifty acres of land to erect a town upon; that to the 
application of these commissioners complainant replied that his situa- 
tion forbade his fixing on a specific sum as the price of the land, but 
that he left the matter to their consideration and sense of justice, and 
expressed his intention of conveying to them the land for any sum 
which they might assign as its value; that the commissioners declared 
their wish that complainant should have the full benefit of all the said 
land would bring, and that by a private agreement among the con- 
missioners, unknown to complainant, he was to receive such sum above 
that for which he sold it as the land would yield upon the saleof it in 
lots by the commissioners; that the sum of $2,636 was proposed by the 
commissioners and accepted by this complainar*, and a conveyance 
executed accordingly; that this complainant was so situated that he 
was compelled to accede to any terms which might be offered by the 
commissioners. and therefore made no stipulations, but relied on the 
justice of the commissioncrs to adopt such measures as would secure 
to this complainant the value of the property. The commissioners 
sold the land in lots on credit for the sum of $4,360.84, and bonds were 
given by the purchasers to John F. Patillo, county trustee of the 
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county of Granville; that Patillo had assigned to complainant bonds 
to the amount of $2,636 and refused to assign the residue. The bill 
prayed that Patillo might be directed to collect the money due and pay 
it over to complainant, or that it might be decreed that the remaining 
bonds might be assigned by Patillo to complainant. 


Ruffin moved to dismiss the bill for want of equity. 
Seawell and Gaston opposed the motion. (304) 


Haut, J. Consider this case independent of the contract, and the 
justice of it would be that the complainant should be entitled to the 
value of the land—that is, the amount it sold for. But, viewing it 
under the contract made with the commissioners and the law arising 
thereon, I think he is entitled to nothing. The complainant is not to 
be viewed in the light of an oppressed man; he had it in his power either 
to keep the land or sell it; he was not bound to take for it what the ° 
commissioners offered him, unless he had determined to have a town 
located there at any price they might value the land at, however low; 
if this was the fact, he had in view a greater benefit to himself 
than the difference in price between what he got for the land (305) 
and what it sold for. It is clear, if the land had sold for less 
than was given for it, the county could have had no deduction made 
from the sum contracted to be given. Any ex parte considerations or 
conclusions which the commissioners had or might have come to would 
have been urged in vain in support of such a claim, and rightly too. 
The contract was the rule to go by; when the commissioners executed 
that their agency was at an end. 

If the price paid for the land by complainant on which the town 
was located was a great one on account of the courthouse being situated 
thereon, this Court cannot take that circumstance into consideration, 
because it must have been, or might have been, known to complainant 
when he purchased that the county had a right to remove it. 

I do not doubt about the propriety of dismissing the bill. 


Taytor, C. J. The bill does not make out a case which entitles 
the complainant to relief. The contract of sale was completed between 
the parties, and the price, an indispensable ingredient in such contract, 
fixed and agreed upon. The additional sum now sought to be recovered 
entered in no degree into the views and calculations of the parties; 
there was no mutual agreement and understanding between them con- 
cerning it, and it could form no part of the inducement with the com- 
plainant to sell the land, for from him it was concealed till an after 
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period; consequently no valid obligation to pay the money was incurred. 
If the commissioners, upon an after reflection, thought it an act of 
justice to allow the complainant the sum which the land might sell for 
above the stipulated price, the performance of an agreement to that 
effect must be left to the same sense of justice by which it was prompted. 
But it may be doubted whether they could bind their principals by an 
agreement relative to a purchase which was then completed, and as to 

which their authority was functus officio, even if a valid contract 
(306) had been made. If the agreement to pay this money could, by 

any construction, form part of the price of the land, then it 
cannot be proved by parol; otherwise, part of the contract would rest 
in deed, the other depend on the memory of witnesses, but the deed is 
the best evidence of what the contract was. It may be confidently 
inferred from this that, however strong the sentiment of justice might 
be under which the commissioners made the agreement or however 
- deliberate their purpose of fulfilment, they did not mean to subject 
themselves to legal responsibility. The law designs to give effect to 
contracts founded on the mutual exigencies of society and not to under- 
takings merely gratuitous, nor does equity differ in this respect. If 
damages are sought in the one court, the plaintiff must be able to 
state some valid, legal, contract, which the other party wrongfully 
refuses to perform; if a specific performance is sought here the party 
must state some contract, legal or equitable, concluded between the 
parties which the other refuses to execute. But a voluntary convey- 
ance cannot be enforced in this Court, any more than damages can be 
given at law for the breach of a voluntary promise. 1 Ves., 133, 280; 
3 Atk., 399; 18 Ves., 149. It would be impossible to frame a declara- 
tion at law upon the case made in this bill; the agreement was made 
amongst the commissioners themselves, and not with the complainant 
or any one in his behalf, and the consideration, if any existed, was 
altogether passed and executed. Dyer, 272; 2 Strange, 933. It may 
therefore be said, as it has been in another case, “This agreement resting 
on private contract and honor, may, perhaps, be fit to be executed by 
the parties, but can only be enforced by considerations which apply to 
their feelings, and is not the subject of an action. The law encourages 
no man to be unfaithful to his promise, but legal obligations are, from 

their nature, more circumscribed than moral duties.” 1 H. 
(307) Blackstone, 327. Let the bill be dismissed without costs. 


Henpverson, J. Having been of counsel in this case, gave no opinion. 
Per Curram. Dismissed without costs. 
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THOMPSON ANpb OrHuers v. O’DANIEL. 


In this case the defendant had filed exceptions to the master’s report, 
but had not offered either affidavit or testimony in support of them. 


Per Curtam. The truth. of the exceptions not appearing on the 
face of the proceedings, and not being supported by affidavit or other- 
wise, the Court cannot notice the exceptions. 

Per Curtam., Exceptions overruled. 








JEFFREYS v. YARBOROUGH, Executor, anp Oruers.—From Franklin. 


1. When a master reports a sum to be due, on the admission of one of the 
parties, the more regular mode is for the party to sign such admission in 
the master’s presence. 


2. When a report is made upon accounts exhibited to the master, such ac- 
counts should accompany the report, that the court may see the correct- 
ness of the master’s inferences, , 


Iw this case the clerk and master of Franklin had reported in favor 
of complainant, stating in his report that several sums were admitted 
by the defendants, without taking down the admissions in writing and 
having them signed by the party making them. Exceptions filed to 
the report, which were overruled by the court below, and a final decree 
made by the judge below, from which an appeal was taken to this 
Court. 


Per Curtam. Where a master reports that any specified sum is 
admitted by the parties to be due it ought in general to be presumed 
prima facie to be true and to throw the onus on the other side 
to show the contrary by affidavit. But even in such case the (308) 
more regular, and certainly the safer way is for the party mak- 
ing the admission to sign it in the master’s presence. 3 P. Wms., 142; 
Cursus Cancellariw, 427. In this case, however, the report shows upon 
its face that the sums reported were raised by the master from accounts 
exhibited by the party, the items of which accounts were admitted; and 
such a report is clearly irregular, unless the accounts accompany the 
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report or are particularly referred to, so that the court may examine 
the correctness of the master’s inferences. 

The report must therefore be set aside, and the cause remanded for 
further proceedings. . 


Per Curiam. Reversed. 





